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THE SHARE OF THE PRESIDENT OF THE UNITED STATES 
IN A DECLARATION OF WAR 


A suBJEcT of warm debate in the convention which framed the Con- 
stitution of the United States was where the power of making or declar- 
ing war should be vested. ; 

The committee of detail reported in favor of giving Congress power 
“to make war.” Pinkney opposed this on the floor, preferring to be- 
stow it on the Senate. That this was also the view of Hamilton appears 
in the draft of a constitution which he gave to Madison, towards the 
close of the convention.! In the debate on the report, Pinkney urged 
that it “would be singular for one authority to make war, and another, 
peace.” Butler, who followed him, thought the President was the 
proper depositary. It was then moved to make the clause read “to 
declare war,” instead of “to make war.” Gerry said that he had 
“never expected to hear in a republic a motion to empower the execu- 
tive alone to declare war.’”’ Mason thought that neither the executive 
nor the Senate could safely be intrusted with the power of war; and 
finally the word declare was substituted for make by the large majority 
of States.” 

As a declaration of war takes thus the shape of a special Act of Con- 
gress, it requires, like any other bill, order, vote, or resolution, the ap- 
proval of the President. It must be then the product of an agreement 
of mind between three depositaries of governmental power. The two 
Houses of Congress first successively agree, and the President then 
manifests his assent. 

It will be remembered that a formal declaration of war, until recently, 
was not, as a matter of international law, necessary or indeed usual. 
Most wars during the eighteenth and nineteenth centuries were fought 


1 Farrand, Records of the Federal Convention, III, 619, 622. 
2 Ibid., II, 143, 168, 182; Elliot, Debates, V, 439. 
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under the rule of a word and a blow, with the blow coming first and the 
word possibly left unsaid.® 

The United States, since it adopted its present Constitution, has 
been engaged in eight foreign wars. 

The first, coming at the close of the eighteenth century (1798-1800), 
was a limited or imperfect war, as distinguished from a general war. 
Congress authorized acts of hostility on the sea against vessels of France 
by way of reprisal, without any formal declaration of war. “Such a 
declaration by Congress might have constituted a perfect state of war, 
which was not intended by the government.’”’* The reasons of the 
action taken by Congress were stated; namely, “depredations on the 
commerce of the United States,” and captures of American vessels “in 
violation of the law of nations and treaties between the United States 
and the French nation.” 

The second war was with Tripoli (1800-1805). She declared war 
against us. We recognized a state of war as existing, but acted only on 
the defensive, through a naval expedition, and made, ourselves, no 
formal declaration of war. 

The third war was against Algiers, and our action (Act of March 3, 
1815) was substantially the same as that in the case of the Tripolitan 
War. 

The fourth war was that of 1812 with Great Britain. Congress then 
made a declaration of the existence of war between the two countries. 
No statement was made as to its causes or objects (Act of June 18, 1812). 

The fifth was the Mexican War. Here the President informed 
Congress that Mexico had invaded the United States and that a state 
of war existed. Congress responded by an Act (of May 13, 1846) 
reciting that war existed by the act of Mexico and providing for the 
support of hostilities. A motion in the House of Representatives for a 
declaration of war was rejected by a large majority. The House of Rep- 
resentatives in the next Congress, on January 31, 1848, passed a reso- 
lution ‘that the war was unnecessarily and unconstitutionally begun 


* Woolsey, Introduction to the Study of International Law, sec. 115; Calvo, 
Le Droit International, IV, secs. 1903 et seq.; Takahashi, International Law applied 
to the Russo-Japanese War, Chap. 1, sec. 1; this JourNat, 2: 57. 

* Bas v. Tingy, 4 Dallas, 37: see Talbot v. Seaman, 1 Cranch, 1. 
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by the President of the United States.” John Adams wrote of it in 
1815: ° 

Mr. Madison’s administration has proved great points, long disputed 
in Europe and America. 

1. He has proved that an administration under our present Con- 


stitution can declare war. 
2. That it can make peace. 


The sixth of our foreign wars was that with Spain. Here a special 
Act of Congress (of April 20, 1898) presented an ultimatum, and was in 
effect a declaration of war, unless the demand stated should be imme- 
diately complied with. Spain did not comply with it, but withdrew 
her minister at Washington, and on April 25, 1898, a declaration of war 
was recommended by the President, adopted by Congress, and approved 
by him. This enacted “that war be, and the same is hereby declared 
to exist, and has existed since the twenty-first day of April Anno Domini 
eighteen hundred and ninety-eight, including said day, between the 
United States of America and the Kingdom of Spain.” 

It will be observed that, in this formal declaration, no causes of 
grievance against Spain are stated. 

Of our six foreign wars, then, preceding those now being waged with 
Germany and Austria-Hungary, only one, and that the first, was 
prosecuted under a declaration of war setting forth the causes leading 
up to it. 

An important advance in regulating the relations of nations to each 
other was made in 1907 by the Convention as to the mode of opening 
hostilities, which was adopted ad referendum, by the second Hague 
Conference. 

In this (Article I) the contracting Powers recognized that hostilities 
between them should not commence without a preliminary and un- 
equivocal notice, which should have either the form of a declaration of 
war, stating the reasons for it (motivée), or that of an ultimatum, with 
a declaration of war in case of the rejection of the ultimatum. One 
of the leading participants in the conference has expressed himself 
thus in regard to the provision for a statement of the reasons for 
declaring war: 

* Life and Works, X, 167. 
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It will be noted that the declaration and the ultimatum require 
a statement of the reason of the war, and it is to be hoped that the diffi- 
culty of a perfect justification may exercise a restraining influence upon 
prospective belligerents. . . . It must be admitted that the conven- 
tion is very modest, for it leaves the Powers free to declare war at their 
pleasure, provided only that the pretext be capable of formulation. * 

The United States ratified this convention in 1909; and Article I 
was to take effect in case of war between two or more of the contracting 
Powers. Germany having also ratified it during the same year, when 
the President last spring became satisfied that the United States should 
enter into war with that empire, or that war substantially existed be- 
tween them already, he called a special session of Congress to which he 
communicated his views on April 3, 1917. 

As causes of war he mentioned these: 

1. Germany’s announcement that from and after February 1, 1917, 
“it was its purpose to put aside all restraints of law or of humanity and 
use its submarines to sink every vessel that sought to approach either 
the ports of Great Britain and Ireland or the western coasts of Europe 
or any of the ports controlled by the enemies of Germany within the 
Mediterranean.” 

2. Germany’s execution of that purpose, involving such a submarine 
warfare against commerce as is a ‘‘warfare against mankind” and all 
nations, in the course of which American ships have been sunk and 
American lives taken. 

3. The vindication of human right, of which the United States ‘‘is 
only a single champion.”’ 

4. Germany’s denial of ‘‘the right of neutrals to use arms at all 
within the areas of the sea which it has proscribed, even in the defense 
of rights which no modern publicist has ever before questioned their 
right to defend.” 

5. Her intimation that the armed guards carried by American mer- 
chantmen would be treated as pirates. 

6. The menace to the peace of the world and the freedom of its 
peoples flowing from “the existence of autocratic governments, backed 
by organized force which is controlled wholly by their will, not by the 
will of their people.” 

6 Scott, The Hague Peace Conferences, I, 519, 522. 
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7. The impossibility of maintaining “a steadfast concert for peace,” 
except by a partnership of democratic nations, as ‘‘no autocratic govern- 
ment could be trusted to keep faith within it, or observe its covenants.” 

8. The sending by Germany of spies and intriguers into the United 
States. 

9. Our conviction “that in such a government, following such 
methods, we can never have a friend; and that in the presence of its 
organized power, always lying in wait to accomplish we know not what 
purpose, can be no assured security for the democratic governments of 
the world.” 

10. Our resolution to fight “for the ultimate peace of the world and 
for the liberation of its peoples, the German peoples included; for the 
rights of nations, great and small, and the privilege of men everywhere 
to choose their way of life and of obedience.” 

11. The duty of the United States, as “one of the champions of the 
rights of mankind,” to make these “as secure as the faith and the 
freedom of nations can make them,” and to make the world “safe for 
democracy.” 

12. That Germany is acting through ‘‘an irresponsible government 
which has thrown aside all considerations of humanity and of right, and 
is running amuck.” 

13. That the United States will “fight for the things which we have 
always carried nearest our hearts — for democracy, for the right of those 
who submit to authority to have a voice in their own governments, for 
the rights and liberties of small nations, for a universal dominion of right 
by such a concert of free peoples as shall bring peace and safety to 
all nations and make the world itself at last free.” 

To this message Congress promptly responded by the following 
resolution of April 6, 1917: 


Joint Resolution Declaring that a state of war exists between the 
Imperial German Government and the Government and people of the 
United States and making provision to prosecute the same. 

Whereas the Imperial German Government has committed repeated 
acts of war against the Government and the people of the United States 
of America; therefore be it 

Resolved by the Senate and House of Representatives of the United 
States of America in Congress assembled, that the state of war between 


| 
if 


6 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the United States and the Imperial German Government which has 
been thrust upon the United States is hereby formally declared; and 
that the President be, and he is hereby, authorized and directed to employ 
the entire naval and military forces of the United States and the resources 
of the government to carry on war against the Imperial German Govern- 
ment; and to bring the conflict to a successful termination all the re- 
sources of the country are hereby pledged by the Congress of the United 


States. 


It will be noticed that the distinction is here observed which was 
made in the President’s message, between the Imperial German Govern- 
ment and the German people, and that, on the other hand, it is stated 
that the German Government has made war against both the Govern- 
ment and the people of the United States. 

It is to be noted, also, that Congress has not specified what were the 
“repeated acts of war against the Government and the people of the 
United States’”’ by which war has been ‘“‘thrust upon the United States.”’ 

It is hardly open to dispute that of the grounds of complaint men- 
tioned by the President in his address, those above numbered 1, 2, 4, 5, 8, 
9, and 12 may be regarded as American grievances, justifying war. 

Those numbered 3, 6, 7, 10, 11, and 13, present a somewhat different 
question. In them German attacks upon the peace of the world, and 
the freedom of peoples; the evils of autocratic government; the libera- 
tion of the peoples of the world, the German peoples included; and the 
duty of making the world safe for democracy, of securing the rights 
and liberties of free peoples, and of seeking to set up such a concert 
between them as will make the whole world free, are set forth as causes 
for our going to war. The matters which the President here sets up 
touch us less directly than do the other matters to which he referred. 
They are questions of world politics, and of worldwide application. 
Congress did not see fit to put them into its list of grievances, in terms; 
but it does not invalidate the declaration of war, that the President and 
Congress have not agreed on precisely the same statements to support it. 
They have agreed, however, in the result of making, by the action of 
each, a declaration that war exists. 

Such a declaration is analogous to a judgment of a court, held by 
several judges, which recites certain premises on which it is founded. 
All the judges may agree on the terms of the judgment, and yet a mi- 
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nority may dissent from the reasons stated by the majority in support of 
it. Such a difference of opinion does not make the judgment any the 
less conclusive on the parties. The result is reached unanimously, 
though by different paths. 

In most countries no questions of this character can arise, because 
a declaration of war has been with them a simple act of the executive 
power, though it may subsequently require parliamentary ratification. 
In the United States it is a dual act. It is put in words by Congress: 
it is then to be put in effect by the President’s approval of those words 
and proclamation of what has been so enacted. A new international 
status is thus created, authorizing such action as he may deem proper in 
his capacity of commander-in-chief of the army and navy. In the 
language of the Supreme Court of the United States: 

War can alone be entered into by national authority; it is instituted 
for national purposes, and directed to national objects. . . . Even in 
the case of one enemy against another enemy, therefore, there is no 


color of justification for any hostile act, unless it be authorized by some 
act of the government giving the public constitutional sanction to it.? 


The manner in which our seventh foreign war (that with Germany) 
was declared, in April, 1917, was largely followed when, in December, 
1917, our eighth foreign war was declared against Austria-Hungary. 
The President made an address to Congress, in which, referring to the 
war between the United States and Germany, he said that he should not 
go back to relate its causes, but desired to consider its objectives. As to 
what these were, he continued, he and Congress were “the spokesmen 
of the American people.” The great and immediate object was ‘to 
make conquest of peace by arms.”’ The United States could not regard 
the German Government as the spokesman of the German people. 
When that people should say, “through properly accredited represen- 
tatives,” that they would agree to a settlement ‘‘ based upon justice and 
the reparation of the wrongs their rulers have done, the United States 
would regard the war as won.” This country did “not wish in any way 
to impair or to rearrange the Austro-Hungarian Empire.” Nor was 
any interference with the internal affairs of Germany intended. The 
worst that could happen to her people was that if they continued to be 

7 Talbot v. Janson, 3 Dall., 133, 160. 


| 
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under masters interested to disturb the peace of the world, “‘it might be 
impossible to admit them to the partnership of nations which must 
henceforth guarantee the world’s peace,”’ or ‘‘to admit Germany to the 
free economic intercourse which must inevitably spring out of the other 
partnerships of a real peace.” Finally, he recommended as a military 
necessity an immediate declaration that the United States was in a 
state of war with Austria-Hungary, now “simply the vassal of the 
German Government,” and “not acting upon its own initiative or in 
response to the wishes and feelings of its own peoples, but as the instru- 
ment of another nation.” 

He then reverted to the reasons for which the United States had 
entered into war. It had “been forced into it” to save its political in- 
stitutions “from corruption and destruction.” ‘The purposes of the 
Central Powers,”’ he added, “‘strike straight at the very heart of every- 
thing we believe in; their methods of warfare outrage every principle of 
humanity and of knightly honor; their intrigue has corrupted the very 
thought and spirit of many of our people; their sinister and secret 
diplomacy has sought to take our very territory away from us and 
disrupt the union of the States. Our safety would be at an end, and our 
honor forever sullied and brought into contempt, were we to permit 
their triumph. They are striking at the very existence of democracy 
and liberty. It is because it is for us a war of high, disinterested purpose, 
in which all the free people of the world are banded together for the vin- 
dication of right, a war for the preservation of our nation and of all that 
it has held dear of principle and of purpose, that we feel ourselves doubly 
constrained to propose for its outcome only that which is righteous and 
of irreproachable intention, for our foes as well as for our friends. The 
cause being just and holy, the settlement must be of like motive and 
quality. For this we can fight, but for nothing less noble or less worthy 
of our traditions. For this cause we entered the war and for this cause 
will we battle until the last gun is fired.” 

The House Committee of Foreign Affairs, on the day (December 5th) 
when this address was delivered, agreed unanimously to report a declara- 
tion of war with this preamble: 


Whereas, the Imperial and Royal Austro-Hungarian Government 
has severed diplomatic relations with the Government of the United 
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States of America, and has committed acts of war against the Govern- 
ment and the people of the United States of America, among which are 
its adherence to the policy of ruthless submarine warfare adopted by 
its ally, the Imperial German Government, with which the United States 
of America is at war, and by giving to its ally active support and aid 
on both land and sea in the prosecution of war against the Government 
and people of the United States of America; therefore, be it, ete. 


On further consideration and consultation with the Senate Com- 
mittee on Foreign Relations, the Act of December 7, 1917, was passed, 
in which for the preamble in the original draft was substituted the 
following: 

Whereas, the Imperial and Royal Austro-Hungarian Government 
has committed repeated acts of war against the Government and the 
people of the United States of America; therefore be it, etc. 

The final draft of the declaration of war against Austria-Hungary, 
therefore, unlike the earlier draft of the House committee, hardly seems 
to comply with the spirit of the Hague Convention of 1907, if read 
without reference to the previous address of the President on the subject 
of such a war. If, on the other hand, passed as it was with substantial 
unanimity, it may properly be read as approving and supplementing 
that address, and as incorporating the gist of that into itself, any such 
ground for criticism would be removed. In that all-important state 
paper, the President, it will be remembered, used the word we to signify 
himself and Congress. In other words, he spoke for both. To hold 
that he could properly do this would be to advance little, if at all, the 
prerogatives of the Executive. There is no people in the world today 
whose chief ruler has an extent of war power equal to that of the Presi- 
dent of the United States. He is independent of cabinet control. He 
can call the ministers of the different departments of executive power 
into council with him or not, as he sees fit. He can indicate govern- 
mental policy in unofficial correspondence or public addresses, without 
reserve. He has for any such address what Lord Bryce has described 
as ‘‘an unrivaled platform.” 

In 1908 the Kaiser gave permission to publish the report of an inter- 
view between him and a foreigner upon an important matter of foreign 
policy. At once, he was called to account before the Reichstag. The 
Imperial Chancellor, as president of the Bundesrath, has a right to be 
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present at the deliberations of the Reichstag. The Chancellor at 
that time appeared before it and substantially repudiated what the 
Emperor had said at the interview in question, practically pledging 
himself that in the future nothing of such a nature would be said 
by the Crown that had not the previous approval of the constituted 
authorities. * 

The President of the United States is subject to no such restraints. 
He holds an office which makes him in all other matters affecting inter- 
national intercourse the spokesman of the whole country. Is he any the 
less such with respect to a declaration of war? He holds, not a part, 
but the whole, of the executive power of the United States. Its scope 
is not circumscribed by many limitations. Of such as there are, two 
are of particular importance, namely, the provision that while he alone 
can negotiate treaties, they are of no force until ratified by a two-thirds 
vote of the Senate; and that by which, while he alone can nominate to 
the higher public offices, the appointments can only be made with the 
consent of a majority vote of the Senate. 

Four powers, though in their nature and history primarily of an 
executive character, are expressly conferred: namely, that of receiving 
ambassadors and other public ministers; that of commissioning all 
officers of the United States; that of granting reprieves and pardons; 
and that of a conditional veto. These four lines of authority are not 
strictly a part of the executive power of the United States, though, 
regarded as a matter of general political government, they belong in 
their nature to the executive power. 

Two things are certain, when the functions of the President are con- 
sidered with respect to their relation to a declaration of war. He has 
the right, and is under the duty, to communicate to Congress, before 
such a declaration is made, the facts and circumstances that in his 
opinion may call for it. It is also of no force, unless he approve it. It 
is certain, further, that he cannot approve it in part and disapprove it 
in part. He must, as in the case of any other measures of legislation, 
approve the whole or disapprove the whole. 

There are then three stages in proceedings for declaring war by the 
United States. The first comes with the doings of the President in 

§ American Political Science Review, XI, 660. 
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informing Congress of the state of our relations with the Power against 
which war may be declared. The second is the doings of Congress in 
making the declaration, and the third is the approval of the declaration 
by the President. 

The second stage has become much more important since the Hague 
Convention of 1907, ratified by us and by Germany and Austria-Hun- 
gary in 1909, which requires the declaration, if not connected with an 
ultimatum, to state the reasons (motifs) for its adoption. The Presi- 
dent, it may be assumed, if he recommends a declaration of war, will 
always state what seem to him the reasonable grounds for it. Congress 
may coincide with him in his views and give the same reasons for its 
action which the President has given. It may, however, coincide with 
him in his conclusion, but prefer to rest the declaration on a part only of 
the grounds specified by him, or even on grounds not stated by him at 
all. He has had his say, and Congress is now to speak and to speak 
decisively, subject always to the conditional veto. 

Whenever a declaration of war has been enacted and approved, it 
unquestionably becomes the right and duty of the President to give 
public notice of it to all neutral Powers. To the Power against which 
war is declared no formal notice is absolutely necessary before the 
opening of hostilities, nor indeed ever. It will hear of it soon enough 
through channels of information open to all. 

The most important thing here is to give notice of the fact of the 
declaration, and the time of its going into effect. It is less necessary 
to specify immediately the grounds on which it rests. As to what these 
are, is the declaration itself now the sole evidence? Or can the Presi- 
dent, in making his announcements to foreign nations, add to or sub- 
tract from those declared by Congress to support its action? 

“Results, not processes,’ Samuel Warren once wrote, “are for the 
eye of the world.” It must be remembered that in announcing a decla- 
ration of war, the chief end in view is to state the fact of the existence 
of war, as evidenced by such a declaration. The grounds for it, or the 
want of grounds for it, have become, for the time being, comparatively 
unimportant. 

John Bassett Moore begins his consideration of the title “War” 
in his Digest of International Law, by this remark: 
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Much confusion may be avoided by bearing in mind the fact that by 
the term “War” is meant not the mere employment of force, but the 
existence of the legal condition of things in which rights are or may be 
prosecuted by force. 


A declaration of war announces, or creates and announces, such a 
legal condition of things. It may or may not go into further particulars, 
according to the position of the government making it, in regard to the 
Hague Convention of 1907. If it states what constitutes this legal 
condition, and purports to describe the controlling facts leading up to 
the declaration, its validity and effect will not depend on the truth or 
falsity or relevancy of what may be set forth in its assignment of causes. 
They are mentioned merely to give public notice of the grievances which 
the nation making it claims to have suffered from the nation against 
which it is directed. 

A declaration of war at once charges the President with a double 
responsibility. In addition to his holding the civil executive power, he 
must now assume the supreme direction and command of military and 
naval activities. This, however, he takes subject to limitations not 
ordinarily existing in other countries. 

As the Supreme Court of the United States has held in a leading case, 
the duty and power of the President under a declaration of war are 
“purely military,” and if he makes conquests they cannot 


extend the operation of our institutions and laws beyond the limits 
before assigned to them by the legislative power. . . . The genesis and 
character of our institutions are peaceful, and the power to declare war 
was not conferred upon Congress for the purpose of aggression or 
aggrandizement, but to enable the general government to vindicate by 
arms, if it should become necessary, its own rights and the rights of its 
citizens. . .. A war, therefore, declared by Congress, can never be 
presumed to be waged for the purpose of conquest or the acquisition of 
territory; nor does the law declaring the war imply an authority to the 
President to enlarge the limits of the United States, by subjugating the 
enemy’s country. 


The war power, however, as shared between the President and Con- 

. . . ‘ . 
gress, is not limited to achieving military successes. “‘It carries with 
it inherently the power to guard against the immediate renewal of the 


® VII, 153. 10 Fleming v. Page, 9 How., 603, 614. 
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conflict, and to remedy the evils which have arisen from its rise and 
progress.” 


As the war power is shared between the President and Congress, 
but Congress does not share in the executive power, the breadth of the 
President’s prerogatives as to the closing of a war becomes of special 
importance. The limits imposed directly by the Constitution are few; 
its main one being the requirement of the consent of the Senate. Those 
imposed by implication are, so far as the courts have thus far spoken, 
also few, but of high importance. 


The Constitution of the United States is a law for rulers and people, 
equally in war and in peace, and covers with the shield of its protection 
all classes of men, at all times, and under all circumstances. No doc- 
trine, involving more pernicious consequences, was ever invented by 
the wit of man than that any of its provisions can be suspended during 
any of the great exigencies of government.” 


The preamble of the Constitution must also be considered in this 
connection. ‘We the people of the United States, in order to form a 
more perfect union, establish justice, insure domestic tranquillity, 
provide for the common defense, promote the general welfare, and se- 
cure the blessings of liberty to ourselves and our posterity, do ordain 
and establish this constitution for the United States of America.”” May 
this be construed to include a delegation of power to declare war in order 
to secure liberty to foreign peoples? Our war with Spain assumed that 
there is such a power, and the assumption met with general public ac- 
quiescence. It was made by the President, this year, in advising the 
declaration of war by the United States against Germany and Austria- 
Hungary; repeated in his public letters and addresses, and has a strong 
current of public sentiment in its support. In view of the general 
trend of opinion as to enlarging the functions of the general government, 
it is quite unlikely that the courts will ever take a different view. 

To make a declaration of war requires the assent of Congress as well 
as of the President. To end a war, it is enough for him to obtain the 
assent of the Senate, if he acts under the treaty-making power. Peace 
could, no doubt, also be restored by an Act of Congress. As a declara- 


1 Stewart v. Kahn, 11 Wall., 493, 507. 2 Ex parte Milligan, 4 Wall., 2, 120. 
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tion of war takes the shape with us of a statute, it would seem that it 
can be repealed by a statute. Its normal effect can also be subjected to 
limitations and exceptions resting on the authority of the President 
alone. 

While the general and natural mode of ending a war is by treaty, 
peace may presumably be secured also by an absolute conquest followed 
by the destruction of the enemy’s government. So far as concerns the 
United States, however, this would seem excluded by the doctrine of 
Fleming v. Page, unless what had been, for the time being, held as 
enemy’s territory should be only taken to be turned over to such new 
government as the inhabitants might agree to institute. 


Simeon E. BALpwIin. 
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ADDRESSES BY ELIHU ROOT ON INTERNATIONAL 
SUBJECTS ! 


Tue first impression that we obtain upon opening this book is one 
rather of surprise at the extraordinarily wide range of subjects which 
Mr. Root has treated in the course of his addresses and speeches on 
international questions, to which the volume is confined, — a range that 
covers the ground and sets forth the essential facts as well as the argu- 
ments which have served to build up American public opinion and to 
direct the international thought of this country for almost a generation. 
The relations with Japan, the Panama Canal, the Conferences at The 
Hague, the rights and duties of nations, and the protection of citizens 
residing abroad, have filled a large part of public attention during the 
last quarter of a century; indeed, some of the questions included here, 
like the intercourse with Mexico and the Monroe Doctrine, have held 
the public interest since long before our own time. 

Whilst these addresses have been brought together in one general 
classification under the title of the present volume, they are distinguish- 
able in fact and may be separated into two sets of intellectual production, 
— and this by the method of Mr. Root himself in his treatment of them, 
—the one argumentative, as, for example, ‘ The obligations of the United 
States as to Panama Canal Tolls,” “The Treaty with Russia of 1832,” 
the two discussions of the Ship Purchase Bill, and “‘The Mexican Revo- 
lution,” all speeches delivered by him in his place in the United States 
Senate; and the other containing those thoughtfully prepared and 
highly finished essays presented by him on various public occasions or 
as presidential addresses at the annual meetings, during several suc- 
cessive years, of the American Society of International Law, which 


1 Collected and edited by Robert Bacon and James Brown Scott. Harvard 
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illustrate at once by their breadth of view and scholarship the lucid 
processes of Mr. Root’s mind. 

International law and the principles which govern the intercourse 
between separate and independent peoples, their specific rights and obli- 
gations as neutrals or belligerents, in war or in time of peace, supply 
the theme, and very naturally so, of these discourses. So that, by 
reading them with careful attention, the student may traverse a very 
large part of the whole field, we may say, of foreign relations and reap at 
the same time the benefit to himself of having the directly expressed 
opinion of a statesman by whom many of these important questions have 
been argued and determined, during the last twenty years, in the foreign 
policy of our government. 

If, on the one hand, the active practice of nearly half a century in 
the courts of law has produced that high degree of intellectual training 
with which he takes up and disposes of every legal problem that presents 
itself to him, the mature judgment, on the other, and the experience 
developed through his years in the United States Senate and through 
his service as Secretary of War and Secretary of State in the Cabinets 
of two Administrations entitle Mr. Root to speak on international sub- 
jects with an authority not exceeded by any public man, certainly in 
America, of our day. 

It is interesting to note that, at the outset, in treating of foreign 
relations, under the head of ‘‘The Need of Popular Understanding of 
International Law,” he asks for a clear comprehension of international 
legal questions, as also of the legally defined rights of a people. He 
insists too upon a conciliatory attitude toward the recognition of the 
rights of others in dealing with foreign states. This desirable condition, 
he says, is to be brought about by increasing “the general public knowl- 
edge of international rights and duties” and by promoting “a popular 
habit of reading and thinking about international affairs. The more 
clearly the people of a country understand their own international rights 
the less likely they are to take extreme and extravagant views of their 
rights and the less likely they are to be ready to fight for something to 
which they are not really entitled.” 

International law is conciliatory, then, and pacifying as long as the 
rights and obligations of each party in interest are fairly weighed and 
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kept in view, to the ends of justice and equity; and its rules of conduct 
are law so long as each party submits to them with a willingness to see 
them applied, for, says Mr. Root: 

The true basis of business is not the sheriff with a writ of execution; 
it is the voluntary observance of the rules and obligations of business 
life which are universally recognized as essential to business success. 
Just so, while it is highly important to have controversies between 
nations settled by arbitration rather than by war, and the growth of 
sentiment in favor of that peaceable method of settlement is one of the 
great advances in civilization to the credit of this generation; yet the 
true basis of peace among men is to be found in a just and considerate 
spirit among the people who rule our modern democracies, in their 
regard for the rights of other countries, and in their desire to be fair and 
kindly in the treatment of the subjects which give rise to international 
controversies. 


It is impossible, he says, that the human mind should be addressed to 
questions better worth its noblest efforts, offering a greater opportunity 
for usefulness in the exercise of its powers, or more full of historical and 
contemporary interest, than in the field of international rights and 
duties. 

In this connection, and continuing in regard to the study and under- 
standing of the law of nations, Mr. Root has developed his thought yet 
a step farther in the address which he delivered before the American 
Society of International Law, in 1915, entitled, ‘Should International 
Law be Codified?” the reply to which he made in his own declaration 
that, whilst codification is now already in process, step by step, as, for 
example, through the Declaration of Paris, the Treaty of Washington 
and the Conventions of Geneva and The Hague, “it must be pressed 
forward and urged by all possible means.” 


The very fact that there are no courts to establish precedents and 
no legislatures to make laws makes this necessary [says he]. All inter- 
national law is made, not by any kind of legislation, but by agreement. 
The agreement is based upon customs, but the ascertainment and recog- 
nition of the customs is the subject of the agreement; and how can 
agreement be possible unless the subject-matter of the agreement is 
definite and certain? 


The discussion of these and similar questions, pertinent to and 
arising out of the legal rights or obligations of independent states, ex- 
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tends itself, under different forms amidst the widely different circum- 
stances which present themselves with each particular case, throughout 
the whole series of these addresses. One traces everywhere in reading 
them that large comprehension of detail and the liberal and just readi- 
ness to admit into consideration the rights and privileges on both sides 
of the controversy which are, in fact, characteristic of Mr. Root’s method 
in discussing questions of international law. 

It is not necessary for us to do more at this time than to refer the 
reader to the numerous articles contained in the volume itself. We 
cannot pass by without referring, however, to one or two of these, as 
well because of the peculiar interest with which they will be read by 
students of international questions as on account of the intrinsic value 
of the investigations made by Mr. Root into the merit of the questions 
to which they directly relate and of the conclusions arrived at by him. 

Certain of these, as, for instance, ‘‘The Real Monroe Doctrine,” 
may be accepted as amongst the most decisive pronouncements that 
have been formulated upon the subject in recent times. It is not too 
much to say that, in this particular address, which was delivered before 
the American Society of International Law, in April, 1914, we have an 
authoritative declaration of the policy of the United States Government 
itself in regard to its attitude towards foreign Powers in their relations 
with the American Continent. The scholar or diplomatist of any coun- 
try, who seeks to inform himself, could not do better than to take it into 
attentive consideration and study. 

The events of the last three years in Europe have changed consider- 
ably, no doubt, the actual relationship between the European States 
and the Republics of South America; and they have substantially re- 
moved, for the duration at least of the lives of those of us who are living 
today, any menace of colonization or aggression upon the part of foreign 
governments that might cause apprehension to us. But we have this 
statement, made by Mr. Root in the most emphatic terms, that, whilst 
it is undoubtedly true that the specific occasions for the declaration of 
Monroe no longer exist, —the Holy Alliance long ago disappeared, the 
nations of Europe no longer contemplate the vindication of monarchi- 
cal principles in the New World, and France, the most active of the Allies, 
is herself a republic, yet — 


| 


ADDRESSES BY ELIHU ROOT ON INTERNATIONAL SUBJECTS 19 


The declaration, however, did more than deal with the specific occa- 
sion which called it forth. It was intended to declare a general prin- 
ciple for the future, and this is plain not merely from the generality of 
the terms used but from the discussions out of which they arose and from 
the understanding of the men who took part in the making and of their 


successors. 


As the particular occasions which called it forth have slipped back 
into history, the declaration itself, instead of being handed over to the 
historian, has grown continuously a more vital and insistent rule of 
conduct for each succeeding generation of Americans. 


No one ever pretended that Mr. Monroe was declaring a rule of 
international law. ... It is a declaration of the United States that 
certain acts would be injurious to the peace and safety of the United 
States and that the United States would regard them as unfriendly. 


The doctrine is not international law, but it rests upon the right 
of self-protection and that.right is recognized by international law. 


So, also, in “The Ethics of the Panama Question”’ we have what may 
be taken in the same manner as an authoritative statement in regard to 
American policy, of extraordinary value to those who seek the point of 
departure and the real forces which, having been brought to bear 
through a series of years, reached finally an effective and determining 
governmental action. This address, delivered before the Union League 
Club of Chicago, in 1904, bears the imprint of a complete mastery of 
the subject and of the views upon it that were held by the Administra- 
tion at the time, as these were reflected from Mr. Root’s own participa- 
tion, not only in the discussions which took place, but undoubtedly in 
the decisions arrived at, whilst the impression was still fresh upon his 
mind. 

He announced in opening the address that he intended to present 
some of the fundamental facts bearing upon “the question of right in 
the Panama business,” in the hope that they might thus reach the at- 
tention of those of our citizens who were troubled about the matter. 


There remain [said he] good and sincere men and women who have 
thought our course to be wrong, and many others, whose character and 
patriotism entitle them to the highest respect, are troubled in spirit. 
They would be glad to be sure that our country is not justly chargeable 
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with dishonorable conduct. May the time never come when such 
men and women are wanting, or are constrained to remain silent, in 
America. 


He made it evident that the relations of the United States Govern- 
ment to the Republics of New Granada and Colombia for many years 
before must not be left out of sight, nor their logical and inevitable con- 
sequences neglected, if the situation at the time of the actual construc- 
tion of the Panama Canal is to be understood and the measures taken by 
the Administration are to be clearly described as a means toward the 
carrying out of that tremendous undertaking. Mr. Root has defined 
these in a manner to allay apprehension, not only on the part of those 
who listened to him in Chicago, but of those also, now and hereafter, 
who shall read his addresses contained in this volume. It throws an 
exceedingly illuminating side-light upon the whole subject as it was re- 
garded by the authorities in Washington at that time, and is undoubtedly 
so regarded now. 

The United States considered that “by the rules of right and justice 
universally recognized among men and which are the law of nations, the 
sovereignty of Colombia over the Isthmus of Panama was qualified and 
limited by the right of the other civilized nations of the earth to have 
the canal constructed across the Isthmus and to have it maintained for 
their free and unobstructed passage.” By the treaty of 1846, New 
Granada applied to the Government of the United States to engage to 
protect that country against the seizure of the Isthmus by other foreign 
Powers. “In effect, she acknowledged the right of way and asked the 
United States to become the trustee of that right which qualified her 
sovereignty.”” Mr. Root declared that New Granada recognized by 
this transaction the subordination of her sovereignty to the world’s 
easement of passage by railroad or by canal, and, apprehending that 
other nations might seek to exercise that right through the destruction 
of her sovereignty and the appropriation of her territory, she procured 
the United States to assume the responsibility of protecting her against 
such treatment. 

The United States received a grant of power and assumed a duty 


herself to keep the transit free and uninterrupted and unmolested, and 
to keep the territory of the transit neutral. 
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The duties assumed by the United States to maintain neutrality and 
free passage were undertaken for the benefit of all the world. 


The effect of the treaty was, therefore, that foreign Powers were to be ex- 
cluded from the opportunity to construct the canal; and, consequently, 
if private enterprise should fail to build it, the United States assumed 
the obligation to build it herself. We could not refuse to permit the 
work to be done by any one else competent to do it and refuse the burden 
ourselves. The obligation of the United States to build the canal and 
the obligation of Colombia to permit her to build it, both followed 
necessarily from the relations and obligations assumed by them in the 
treaty of 1846. 


We took the responsibility [says Mr. Root] upon ourselves alone, to 
do for civilization what otherwise all the maritime Powers would have 
united in requiring; it was for us alone to act; and I have no question 
that our right and duty were to build the canal, with or without the con- 
sent of Colombia. 


But, even beyond that, he declared that: 


Throughout the centuries since Philip II sat upon the throne of Spain, 
merchants and statesmen and humanitarians and the intelligent masses 
of the civilized world have looked forward to this consummation with 
just anticipations of benefit to mankind. No savage tribes who hap- 
pened to dwell upon the Isthmus would have been permitted to bar this 
pathway of civilization. By the universal practice and consent of man- 
kind they would have been swept aside without hesitation. No Spanish 
sovereign could, by discovery or conquest or occupation, preémpt for 
himself the exclusive use of this little spot upon the surface of the earth 
dedicated by nature to the use of mankind. No civil society organized 
upon the ruins of Spanish dominion could justly arrogate to itself over 
this tract of land sovereignty unqualified by the world’s easement and 
all the rights necessary to make that easement effective. The formal 
rules of international law are but declarations of what is just and right 
in the generality of cases. But where the application of such a general 
rule would impair the just rights or imperil the existence of neighboring 
states or would unduly threaten the peace of a continent or would in- 
juriously affect the general interests of mankind, it has always been the 
practice of civilized nations to deny the application of the formal rule 
and compel conformity to the principles of justice upon which all rules 
depend. 


| 
| 
| 

| 
| 

| 


22 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


We have further in this address a narrative of the events in Panama 
through the period of unrest and open discontent under the control of 
the Colombian authority against which the incessant efforts of the people 
of the Isthmus were directed. Mr. Root sets forth their political de- 
velopment, with the close analysis which always accompanies the in- 
vestigation of a legal or constitutional question by him. He arrays the 
facts and supports the arguments with documentary proofs, so that the 
reader may follow the course of local history in Panama into and through 
the contests in which the people fought to exhaustion in 1885 to prevent 
the loss of their liberty and were defeated through the action of the naval 
forces of the United States. Three times since then they arose in rebel- 
lion against their oppressors. In 1895 they arose and were suppressed by 
force; in 1899 they arose again, and for three years maintained a war for 
liberation, which ended in 1902 through the interposition of the United 
States by armed force. The rising of November, 1903, was the fourth 
attempt to regain their rights. This time the United States Govern- 
ment would not, in view of the strained relations created by the situa- 
tion at Bogota, exercise her authority again, as she had done before, to 
aid the troops of Colombia. ‘She was under no obligation to do so, 
and she could not do so without aiding in the denial of her own rights 
and the destruction of her own interests.” Upon that the people 
of Panama relied in their last attempt, and they relied upon it with 
reason. 

Every one knows that in the revolution which then broke out these 
people succeeded finally in declaring and maintaining their independ- 
ence, and that subsequently to this, as the United States decided that 
the inhabitants of Panama were the real owners of the canal route, we 
might, in consequence, deal with them as an independent sovereign 
state. The circumstances led, naturally, through the course of reasoning 
adopted at that time by the Administration at Washington, to the final 
adjustment and to the completion, years ago now, of the Panama Canal; 
and Mr. Root shows that this country’s participation in the enterprise 
was just and right. 

By all the principles of justice among men and among nations [said 


he] that we have learned from our fathers, and that all peoples and all 
governments should maintain, the revolutionists in Panama were right, 
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the people of Panama were entitled to be free again, the Isthmus was 
theirs and they were entitled to govern it; and it would have been a 
shameful thing for the Government of the United States to return them 


again to servitude. 
It is hardly necessary to say now that our Government had no part 


in devising, fomenting, or bringing about the revolution on the Isthmus 
of Panama. 


The temptation is great, as one turns the pages of these addresses 
and speeches, to linger over them in order to study each by itself and 
dwell longer upon its subject-matter with the enjoyment and relish that 
satisfy the mind in the treatment of them by so strong and skillful a 
hand. We might say that the feeling is not unlike that of being in the 
midst of a collection of rare books, which one takes down with pleasure 
and holds separately in one’s hand, loath to put the volume back again 
upon the shelf. 

It would be well if every one in America could read, for instance, the 
address entitled: ‘“‘The Real Questions under the Japanese Treaty and 
the San Francisco School Board Resolution,” delivered in 1907 as his 
inaugural address before the first annual meeting of the American Society 
of International Law. It would be a benefit to us all, as it would be 
to any nation, if people were enabled more generally to inform them- 
selves as to the elements of a controversy which has arisen, or threatens to 
arise, between them and another Power equally sensitive and proud; 
especially so, if we approach the subject with the dispassionate judg- 
ment which Mr. Root displayed in this treatment of the questions here 
involved. 

These were not only exceedingly delicate in so far as they became 
a menace to our peaceable relations with Japan, but the whole incident 
was erroneously considered and quite generally misunderstood by our 
own people because it presented an apparent conflict between the treaty- 
making power under the Constitution of the United States, on the one 
hand, and the rights of the citizens of California within their authority to 
make their own State laws and govern themselves, on the other. There 
could, of course, be no question in the mind of any American that the 
intention of the California people was to do right, — nor does anybody 
doubt it now, — and, that being so, the popular belief was that their 
official and public acts were legal even when they decided that Japanese 
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children should not be educated in the same schools with their own 
children. 

But they had offended by this the national sensibilities of the Japanese 
people, and the Imperial Government of Japan appealed to its treaty with 
the Federal Government of the United States, claiming the rights which 
had been mutually conceded under that treaty as to the privileges, 
liberties, and rights of the nationals of the one high contracting Power 
within the territory of the other, which led, as Mr. Root said, ‘‘to much 
excited discussion of the subject in the newspapers and in public meet- 
ings and in private conversation.” 

Happily, he was able to add: 

The excitement has now subsided, so that it may be useful to consider 
what the question really was, not because it is necessary for the purposes 
of that particular case, but because of its bearing upon cases which may 
arise in the future under the application of the treaty-making power of 
the United States to other matters and in other parts of the national 
domain. 


Mr. Root was himself Secretary of State at that time. The views 
which he expresses are conclusive and convincing throughout the address. 
Indeed, the discussion by him of the constitutional powers brought 
into question here, as between the several State Governments and the 
Federal authorities, has the incisive force of an argument before the 
Supreme Court. Speaking as a statesman, and not only as a lawyer, 
in the latter part of his address, he teaches us a lesson in international 
relations which may well serve, in dignity and high-minded forbearance, 
as a model in modern diplomacy: 


There was one great and serious question underlying the whole sub- 
ject which made all questions of construction and of scope and effect of 
the treaty itself — all questions as to whether the claims of Japan were 
well founded or not; all questions as to whether the resolution of the 
school board was valid or not — seem temporary and comparatively 
unimportant. It was not a question of war with Japan. ... There 
never was even friction between the two governments. The question 
was: What state of feeling would be created between the great body of 
the people of the United States and the great body of the people of Japan 
as a result of the treatment given to Japanese in this country? 

What was to be the effect upon that proud, sensitive, highly civilized 
people across the Pacific, of the discourtesy, insult, imputations of in- 
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feriority, and abuse aimed at them in the columns of American news- 
papers and from the platforms of American public meetings? What 
would be the effect upon our own people of the responses that natural 
resentment of such treatment would elicit from the Japanese? 


It is hard [he said] for democracy to learn the responsibilities of its 
power; but the people now, not governments, make friendship or dis- 
like, sympathy or discord, peace or war, between nations. . . . The 
people who permit themselves to treat the people of other countries with 
discourtesy and insult are surely sowing the wind to reap the whirlwind, 
for a world of sullen and revengeful hatred can never be a world of 
peace. 


It is to Mr. Root that the country owes the benefits that have come 
to it and to our people through the adjustment of this very serious and 
difficult controversy. It was recognized abroad, as well as at home, to 
be one of the most distinguished services rendered by him to the United 
States Government, and was singled out as such and formally presented, 
at Christiania, as one of the chief considerations which led the Committee 
to award to him the Nobel Prize in 1912. We find the announcement in 
Le Prix Nobel en 1913 (Stockholm, 1914) that: ) 


The most difficult task that fell to Mr. Root as Secretary of State 
was the settlement of the dispute between the United States and Japan 
on the question of Japanese immigrants in California, in 1906-07. 
It is impossible to give here the history of this great question, which 
assumed a threatening aspect in the winter of 1907. It will suffice to 
say that the peaceful settlement of the dispute, ratified by the action of 
the Congress at Washington in passing the immigration act of March 19, 
1907, followed by the identic note of November, 1908, was due to the 
efforts of Mr. Root. 


We incline somewhat to the idea that, in many respects, the address 
which Mr. Root prepared as his speech of acceptance of the Nobel Prize, 
in 1914, contains more of his own personality and brings one closer to 
him as a man than any of the others that are printed in this volume. 
There is a composure of expression in it which renders it especially 
agreeable in tone. One reads it with the feeling that one is more inti- 
mately acquainted with him than ever before. There is no controversy 
under discussion, or difference of opinion to be adjusted by force of argu- 
ment, or international hostility to be conciliated. But, dealing tran- 
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quilly with the great subjects that concern all nations alike, Mr. Root 
speaks, out of his world-wisdom, to his fellowmen. 

Mr. Robert Bacon and Dr. James Brown Scott are to be congratu- 
lated upon the service that they have rendered to readers and thinkers 
by the collection and publication of these addresses. 


CHARLEMAGNE TOWER. 


TREATMENT OF ENEMY ALIENS 
MEASURES IN RESPECT TO PERSONAL LIBERTY 


(Being Part XIV of Some Questions of International Law in the Euro- 
pean War, continued from previous numbers of the JoURNAL.) 


WRITERS on international law are now in substantial agreement 
that a belligerent ought not to detain enemy subjects, confiscate their 
property, or subject them to any disabilities, further than such as the 
protection of the national security and defense may require. Vattel, 
in 1758, appears to have been the first writer to adopt the view that 
had come to be generally held by publicists at the time the present war 
broke out. ‘The sovereign,” he said, ‘‘who declares war has not the 
right to detain the subjects of the enemy who are found within his 
state, nor their effects. They have come to his country in public 
faith; in permitting them to enter and live in the territory, he has 
tacitly promised them all liberty and surety for their return. A suit- 
able time should be given them to withdraw with their goods; and if 
they stay beyond the time prescribed, it is lawful that they should be 
treated as enemies, though as disarmed enemies.”’! Alexander Hamil- 
ton, in defending the Jay Treaty of 1794, declared that the right of 
holding property in a country always implies a duty on the part of its 
government to protect that property and to secure to the owner full 
enjoyment of it. ‘Whenever, therefore,” he added, “a government 
grants permission to foreigners to acquire property within its terri- 
tories, or to bring and deposit it there, it tacitly promises protection 
and security — the property of a foreigner placed in another country, 
by permission of its laws, may be justly regarded as a deposit of which 
the society is the trustee.’”’* Westlake, in 1907, adverting to the nu- 


1 Droit des Gens, Liv. III, Ch. IV, sec. 63. Vattel adds that in his time it was 
the practice to allow enemy subjects a period in which to withdraw with their effects. 
2 Letters of Camillus, No. XIX. 
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merous treaty stipulations on the subject, remarked that they might 
be deemed to amount to ‘‘a general agreement, on the part of govern- 
ments, that modern international law forbids making prisoners the 
persons of enemy subjects in the territory at the outbreak of war, 
or, saving the right of expulsion in case of apprehended danger to 
the state, refusing them the right of continuous residence during good 
behavior.” * Referring to the right of expulsion, Ullmann, a respect- 
able German authority, remarks that expulsion can be resorted to 
against the subjects of the enemy state, but only after a suitable delay 
has been offered in order to enable those affected to wind up their 
affairs.* 

Owing, however, to the recent introduction of compulsory military 
service on the continent of Europe, there has been a growing disposition 
to recognize the right of belligerents to detain males liable to such serv- 
ice, in order to prevent them from returning home and enlisting in the 
enemy’s army. On account of their residence in the enemy country 
and the opportunity thus afforded of acquiring more or less familiarity 
with its topography and the location of military forts, arsenals, muni- 
tions depots, the extent of its resources, and the like, their service would 
be of special value to their own country.* We find, therefore, in the 
sixth edition of Hall, who, in an earlier edition of his work, had con- 
demned the right of detention and had characterized the expulsion 
of the Germans from the Seine in 1870 as “harsh,” a statement by 
Atlay that now, since “the liability of the whole male population to 
military service has become the almost universal rule on the continent 
of Europe,’ the rule in respect to detention “‘has assumed a new aspect.’ ® 
The discussions at the Second Hague Conference make it quite clear 
that it was considered inadmissible to imprison enemy subjects at the 
outbreak of war, but it should be remarked that those discussions did 
not touch upon the question of the treatment of such persons who were 
reservists and who, if allowed to depart, would join the forces of the 


* International Law, Part II, p. 42. 4 Vélkerrecht (1908), p. 474. 

5 Cf. Bonfils, sec. 1053. 

* International Law, 6th ed., p. 386. Other writers who defend the right to 
detain such persons are Calvo, Droit Int. Pub., Vol. IV, p. 54; Bonfils, Manuel, 
p. 590; Lawrence, op. cit., p. 390; Twiss, Law of Nations, Vol. II, sec. 50; Rivier, 
op. cit., Vol. II, p. 230, and Liszt, Das Vélkerrecht, sec. 39. 
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enemy.’ While, however, as stated above, there is now a good deal 
of authority for the view that it is permissible to detain males of mili- 
tary age who are liable to service, there are writers who do not sympa- 
thize with the exception which it has been proposed to make to the 
general rule. 

When the present war broke out, the status of enemy aliens had 
not been dealt with by any of the great international conventions, 
further than the much controverted Article 23 h of the Hague Conven- 
tion of 1907 concerning the laws and customs of war on land, which, 
according to some authorities, makes it obligatory upon belligerents 
to allow such persons access to their courts. The treatment which 
must be accorded to them, therefore, rests upon the customary law 
of nations and particular treaty stipulations. The departures which 
have been made from custom, practice, and the opinions of the text 
writers, as summarized above, will appear from the following pages. 


THE ENEMY ALIEN PROBLEM OF THE PRESENT WAR 


If the practice during the present war has been less liberal than that 
of recent wars, it may be explained in part by the extreme bitterness 
of passion which has seemed to dominate all the peoples involved, 
and in part by the changed conditions resulting from the presence of 
unexampled numbers of enemy aliens, many of whom were reservists, 
in the territories of the various belligerents at the outbreak of the war. 
This latter circumstance caused the problem of dealing with such per- 
sons to assume an importance never before known in any previous 
war, and greatly increased the difficulty of handling it with due regard 
to both the national defense and the heretofore recognized rights of 
the enemy alien population. 

At the outbreak of hostilities there were more than 50,000 German 
subjects residing in the United Kingdom,° besides about 8000 natural- 


7 Compare Oppenheim in Roxburgh, The Prisoners of War Information Bureau 
in London, p. vii. 

* Compare Sir Ernest Satow in the Publications of the Grotius Society, Vol. 
II, p. 7; and Phillipson, International Law and the Great War, p. 30. 

* Sir Edward Grey to Mr. Page, Nov. 9, 1914, House of Commons Sess. Papers, 
Misc. No. 8 (1915), [Cd. 7857], p. 15. 
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ized British subjects of German origin, the latter of whom English 
public opinion scarcely differentiated from the former class. Besides, 
there was a considerable number of Austrians, Hungarians, and Otto- 
man subjects. In France the enemy alien population was much 
larger. According to Professor Valery, of Montpellier, the total num- 
ber of foreigners in that country was approximately one and a half 
million, a large number of whom were enemy subjects." The enemy 
alien population of Paris was especially large, being much greater than 
that of any other European capital. The problem was less serious 
in Germany, where there were only about 5300 British subjects in the 
country. The number of persons of French nationality residing there 
was somewhat larger, although greatly inferior to the number of Ger- 
mans in France. The outbreak of the war between Italy and Germany 
found about 30,000 Italian subjects in Germany and about 50,000 
Germans in Italy. There were also large numbers of Germans and 
a considerable number of Austro-Hungarians in Belgium. 

The situation in the United States was, by reason of the very large 
number of German subjects in the country, quite different from that 
in the countries of Europe, although, owing to the geographical remote- 
ness of the United States from the theater of hostilities and its sepa- 
ration from the enemy country by the Atlantic Ocean, the danger 
from the presence of so large an enemy population was less serious.” 
On the other hand, the number of American citizens who remained in 
Germany after the outbreak of the war was very small, the number 
being less than one thousand." In every belligerent country large 

10 Revue Générale de Droit Int. Pub., 1916, p. 353. Compare the returns of 
the French census of 1911, Bulletin du Ministtre du Travail, Jan.-Feb., 1916, pp. 
55 ff., and June, 1916, pp. 234 ff. 

11 According to estimates published in Clunet’s Journal de Droit International 
(1916, p. 157), there were in Paris at the outbreak of the war almost 400,000 foreigners. 

12 The total number of aliens registered in the United States on June 5, 1917, 
in pursuance of the terms of the draft law, was 1,239,179. Of these 111,933 were 
German subjects (Cong. Record, July 13, 1917, p. 5554). This number, of course, 
embraced only males between the ages of 21 and 30 years. 

18 According to a census taken by the American Association of Commerce in 
Berlin, there were approximately 1200 Americans in Germany at the outbreak of 
war between the two countries. Many of these left shortly after the declaration 


of war, so that in September, 1917, there were hardly more than 700 American 
citizens in the Empire. New York Times, Sept. 13, 1917. 
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numbers of the enemy population consisted of persons who had been 
residents for many years. Many of them had married natives and had 
families; many were engaged in business or in the practice of profes- 
sions; and many had acquired large property interests. 

The presence of enemy subjects in such large numbers, especially 
in England and France, constituted a serious problem, the danger of 
which was accentuated by the fact that a large proportion of such 
persons were reservists who had had military training and who, if they 
had been allowed to depart, would have returned home to serve the 
armed forces of the enemy. The problem of dealing with them justly 
was further complicated by the existence in both countries, as in others 
where Germans resided in large numbers, of a highly organized and 
extensive system of espionage, for the Germans generally have acted 
in accordance with Treitschke’s view that ‘in the national wars of 


the present day every honest subject is a spy.’”’ Under these circum- 
stances, the countries situated in close proximity to Germany felt 
that the national security would be dangerously compromised by 
allowing the enemy alien population the same degree of freedom that 


had been generally accorded in the more recent wars of the past. 


BRITISH POLICY 


On the 3d of August, 1914, the day following the outbreak of war 
between Germany and Great Britain, Parliament passed the Aliens 
Restriction Act,“ authorizing the government to impose by Order in 
Council certain restrictions on aliens residing within the United King- 
dom, without distinction between those who were subjects of an enemy 
state and those who were subjects of friendly Powers. The measures 
which the government was empowered to take included prohibiting 
aliens to land or embark in the United Kingdom; their deportation; 
requiring them to reside in certain designated areas; compelling them 
to register, and any other measures ‘‘which appear necessary or expe- 
dient, with a view to the safety of the realm.”’ The Act prescribed 
appropriate penalties for violation of any Order in Council issued in 
conformity with the law, and gave the courts summary jurisdiction 

4 Text in Pulling’s Manual of Emergency Legislation, pp. 6-8, and in Baty 
and Morgan, War: its Conduct and Legal Results, pp. 470-2. 
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of cases involving such violations. The Act further declared that the 
onus of proving that a person was not an alien should lie upon him, 
thus reversing the old English rule that the burden of proof rests upon 
the party charging the disability. 

On the same day an Order in Council entitled “‘The Aliens Restric- 
tion Order” was issued in pursuance of the authority thus conferred, 
and it was followed by other supplementary and amendatory orders 
from time to time, while instructions and directions were frequently 
issued by the Secretary of State for Home Affairs. Portions of the 
order applied to all aliens, friendly and enemy alike, but its main pur- 
pose was to restrict the liberty of those of enemy nationality only. 
The order designated certain “‘approved”’ places in England, Scotland, 
and Ireland at which aliens of friendly Powers were permitted to land 
and from which they were allowed to depart, but enemy aliens were 
forbidden to land at or depart from such ports without the permission 
of a secretary of state. 

The Secretary of State for Home Affairs was authorized to deport 
any alien (whether an enemy subject or the subject of a friendly Power) 
whenever in his judgment it was deemed advisable. Enemy aliens 
were prohibited without a permit from entering or residing tempo- 
rarily in certain designated areas, several hundred in number, some of 
which embraced whole counties and many boroughs, parishes, and 
districts, especially on the seacoast.'® Enemy aliens residing anywhere 
in the United Kingdom, and all aliens, whether friends or enemies, 
residing in prohibited areas, were required to register with a local 
registration official, and in case of a contemplated change of residence 
they were required to furnish the registration officer full particulars 
in regard to the date of the proposed change and of the place to which 


it was proposed to remove.'’ No enemy alien was allowed to travel 


46 Bentwich in this Journau for July, 1915 (Vol. 9), p. 644. 
6 Permits to reside in the prohibited areas appear to have been granted rather 
freely. In December, 1916, 4294 enemy aliens were reported as residing in these 
areas. Solicitors Journal and Weekly Reporter, Dec. 30, 1916, p. 162. 

17 Many complaints were made of the hardships which the registration re- 
quirement entailed in particular cases, e.g., in the case of English women married 
One case was reported of an English woman whose German husband 


to Germans. 
had deserted her twenty years before, but who was required to register and report 
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more than five miles from his registered place of residence without 
a permit, which was limited to twenty-four hours, except in special 
circumstances. No enemy alien, without the written permission of 
the registration officer, was allowed to have in his possession any fire- 
arms, ammunition, petroleum, signaling apparatus, motor cars, cycles, 
or boats, air craft, cipher code, telephone installation, military or naval 
charts, and various other articles. Likewise, the circulation among 
enemy aliens of any newspapers printed wholly or mainly in the lan- 
guage of an enemy state was forbidden, except with the written per- 
mission of a secretary of state. The Secretary of State for Home 
Affairs was empowered to order any chief officer of police to close any 
premises used for the purposes of a club and habitually frequented by 
enemy aliens. Enemy aliens were prohibited from engaging in the 
business of banking, except with the written permission of a secretary 
of state, who was authorized to prescribe such conditions and restric- 
tions as he deemed advisable, and no enemy alien who was at the time 
or had been engaged in such business was allowed to part with any 
money or securities of such bank.'* For the purpose of enforcing such 
orders, constables were authorized to enter, search, or occupy any 
premises in which the business of banking had been carried on by an 
enemy alien. 

By an Order in Council of January 7, 1915, registration officers 
were authorized to grant to Turkish subjects belonging to the Greek, 
Armenian, or Syrian races, or members of any other community well 
known to be opposed to the Turkish régime, certificates of exemption 
from any or all of the provisions of the Aliens Restriction Order, except 
those which applied to alien friends. 

To prevent evasion of the restrictions thus imposed by concealing 
their real identity, enemy aliens were prohibited from changing their 
names or the names of partnerships or companies of which they were 


members. 


regularly to the police. Solicitors Journal and Weekly Reporter, Vol. 61, p. 732. 
By an Order in Council of Aug. 27, 1916, the Secretary of State was authorized 
to grant exemptions in special cases. Jbid., Vol. 61, p. 741. 

18 Licenses were granted to certain German banks from time to time in ac- 
cordance with the provisions of this order. 
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At the outbreak of the war, the British Government accorded 
to German subjects a period of seven days during which they might 
leave, but it does not appear that any considerable number actually 
got away. Neither Germany nor Austria-Hungary, however, allowed 
any period of grace, and all male British subjects, regardless of their 
age or condition, were refused permission to return to their native 
country.'® Soon after the outbreak of the war the German Govern- 
ment informed the British Government through the American Ambas- 
sador at Berlin that it was prepared to allow British subjects then in 
Germany to leave, provided the British Government would accord 
reciprocal treatment to German subjects in Great Britain. In short, 
the German Government proposed that the British Government should 
exchange more than 50,000 Germans in England for some 5000 British 
subjects in Germany. The German population in England was classi- 
fied as: (a) reservists, who were under duty to render military or naval 
service; (6) persons detained for military or naval reasons; and (c) 
noncombatants “not specially detained.”” Many reports having reached 
England that British subjects detained in Germany were being badly 
treated, the British Government gave serious consideration to the 
German proposal, and on August 31 replied expressing its willingness 
to permit all German women and children,” all males under sixteen 
years of age and over forty-four years, and all persons between those 
ages who were not under liability for military service in Germany 
and who would give an undertaking not to take part, directly or in- 
directly, in the operations of the war, to leave, provided the German 
Government would reciprocate. On September 15, the German Gov- 
ernment replied to the British counter-proposal, offering to accept it in 
the main, except that it refused to allow the departure of British males 
of military age who were not under duty of military service in England, 
even though they were willing to give an undertaking not to take part 
in the operations of the war. It having in the meantime come to the 


19 Sir Ernest Satow, in an article entitled “The Treatment of Enemy Aliens,” 
published in the Publications of the Grotius Society, Vol. II, p. 8. 

20 The British Government stated that in fact it had from the first allowed 
women and children to leave England, although the German Government had not 
accorded reciprocity of treatment in respect to women of British nationality. 
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attention of the British Government that the liability to military 
service in Germany had been extended to include males up to the 
fifty-fifth year, the British offer was modified so as to withhold the 
privilege of departure to males between the ages of sixteen and fifty- 
five years. The German Government denied that compulsory mili- 
tary service existed for men over forty-four years of age, although 
it admitted that such persons were serving in the army as volunteers. 
The British Government took the position, however, that the fact 
that men up to fifty-five years of age were actually serving in the 
German army must be taken into consideration in reaching an 
agreement. 

According to a telegram of October 22, 1914, from the American 
Ambassador at Berlin to the American Ambassador at London, Ger- 
many was allowing all British civilians, except men between the ages 
of seventeen and fifty-five, and also clergymen and physicians of all 
ages, to leave Germany, and Sir Edward Grey, in a communication 
to Mr. Page of October 28, informed him that the British Government 
was according reciprocity of treatment to German civilians belonging 
to these classes.*! But apparently the German Government. still 
refused to allow the departure of males between the ages of seventeen 
and fifty-five who were willing to give a pledge not to take part in the 
war, and therefore the British Government was not prepared to release 
German subjects of this class. In reply to an inquiry from Berlin 
of November 3, 1914, received through the American Embassy, as 
to whether the British Government was arresting “‘wholesale’’ German 
subjects over forty-five years of age, Sir Edward Grey stated that no 
Germans over that age had been arrested. At the same time he asked 
the American Ambassador to call the attention of the German Govern- 
ment to the fact that there were upwards of 50,000 Germans residing 
in England, the presence of whom must necessarily be a cause of anxiety 
to the military authorities, who were charged with taking suitable 
measures for the defense of the realm. The German Government, 
on the other hand, he said, had not the same excuse for proceeding 


* Correspondence between His Majesty’s Government and the United States 
Ambassador respecting the Release of Interned Civilians, etc., Misc. No. 8 (1915), 
[Cd. 7857], p. 13. 
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to a wholesale arrest of British subjects in Germany, since, owing to 
the small number of them, the scattered condition in which they live, 
and the different character of the classes to which they belong, they 
could not, under any circumstances, be regarded as constituting the 
same danger to Germany that the masses of German subjects in Great 
Britain constituted to that country.” 

On November 9, 1914, the American Ambassador at London re- 
ceived a telegram from Berlin, announcing that British subjects between 
seventeen and fifty-five had been interned, except clericals, doctors, and 
women, and British subjects from colonies or protectorates where Ger- 
mans were not interned. Germany renewed its offer to release men over 
forty-five if England would do so. Sir Edward Grey, on November 
12, replied, denying that there had been any general arrest of Ger- 
mans over forty-five years of age, but that only individual suspects had 
been subjected to such treatment. Steps, he said, were being taken to 
release and send back to Germany all persons detained who were over 
fifty-five years of age, except a few suspects. Of the 27,500 male 
Germans above the age of seventeen in England, only 8,600 had been 
interned, leaving 18,900 at liberty, and of those interned 600 had been 
released within the last two or three weeks.” 

The correspondence between the two governments regarding the 
matter continued throughout the years 1915 and 1916.%* The Ger- 
man Government desired first of all a general release by each belligerent 
of all civilians without exception held by the other. The British 
Government took the position that it could not afford to exchange 
the entire German population resident in Great Britain for the British 
population in Germany, owing to the very great disproportion in their 
numbers. 

Finally, all hope of reaching an agreement on the basis of the British 
proposal having passed, the British Government, “from motives of 
humanity,”’ yielded and agreed to release all German male civilians 
over forty-five years of age, provided Germany would release all British 


2 Ibid., p. 16. Tbid., p. 24. 

* The additional correspondence is found in two British White Papers, — Misc. 
No. 35 (1916) and No. 1 (1917) — issued in continuation of the White Papers already 
cited. 
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male civilians then held as prisoners. The British Government, how- 
ever, insisted on a stipulation to the effect that each party to the 
agreement must have the right to detain for military reasons at least 
twenty persons who would otherwise be eligible for release. The 
German Government expressed regret that the British Government 
could not see its way clear to accept its proposal for the reciprocal re- 
lease of all civilian prisoners, but nevertheless it agreed to accept the 
proposal for the release of all males over forty-five years of age as 
the only means of preventing the failure of the agreement. This 
agreement was definitely concluded in January, 1917. 

According to the London press dispatches, Germany obtained under 
this agreement the release of about 7000 of her subjects held as interned 
civilian prisoners in England and the Dominions, whereas Great Britain 
on her part secured the repatriation of some 600 or 700 British subjects 
held in Germany. 

It is unfortunate that an agreement for the release and repatriation 
of all interned civilians on both sides was never reached, but the very 
unequal numbers held by both belligerents made the problem a very 
difficult one. The British Government was quite aware that in case 
it released the entire German civilian population in return for the 
release of the comparatively small number of British subjects held in 
Germany, the effect would be to strengthen the military power of 
Germany out of all proportion to the military benefit which Great 
Britain herself would have derived from the repatriation of her own 
civilians held in Germany. The British Government can hardly be 
reproached, therefore, for insisting on a system of exchange on a man 
for man basis. It would seem, however, that the difficulty might have 
been obviated by a system of parole under which all civilians held by 
each belligerent could have been released under a pledge not to reénlist 
in the army or take part in military operations upon their return home. 
It was quite apparent, however, that the British Government was not 
prepared to trust so much to German honor. 

An arrangement was early reached providing for the exchange of 
invalids and other persons who were incapable of performing military 
service, but Germany hesitated whether it should refuse to release 
retired military and naval officers who were at German health resorts 
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at the outbreak of the war.* After a protracted correspondence an 
agreement was also reached for the reciprocal exchange of such diplo- 
matic and consular representatives as were detained in the two countries. 

An arrangement was early made between the British and Austro- 
Hungarian Governments by which male subjects under the age of 
seventeen and over fifty, together with physicians, clergymen, invalids, 
without regard to age, and of course women and children, were recipro- 
cally released. Mise. No. 35 (1916) [Cd. 8352]. The controversy 
in regard to the age limit of persons capable of military service, which 
prevented for many months an agreement between the British and 
German Governments, did not arise between England and <Austria- 
Hungary. It appears that in other respects the policy of the British 
Government concerning the treatment of Austro-Hungarian nationals 
in England was marked by exceptional leniency owing to the liberal 
treatment by the Austro-Hungarian Government of British subjects 
in that country.2* 

The policy of the British Government in the beginning was to inter- 
fere as little as the public safety permitted with the liberty of enemy 
aliens. Only suspects, those likely to prove dangerous in case they 
were left at large, and persons likely to become a public charge, were 
arrested and interned. Naturally, in consequence of the excitement 
and general confusion, many persons were hastily arrested and sent 
off to concentration camps on unfounded suspicion, only to be subse- 
quently released.2* According to a statement made in the House of 
Commons by the Prime Minister in May, 1915, about 19,000 Germans 
and Austro-Hungarians were then interned in various camps, leaving 
some 40,000 still at liberty. 

There was no thought at first of interning the entire enemy alien 
population, but in consequence of various acts of the Germans, such 
as the bombardment of West Hartlepool, Scarborough, and Whitby; 
the dropping of Zeppelin bombs on undefended towns; the use of 

% Correspondence between His Majesty’s Government and the United States 
Ambassador Respecting the Release of Interned Civilians, etc. Misc. No. 8 (1915), 
[Cd. 7857], pp. 2-3. 

%8 Compare Williams, “Treatment of Alien Enemies,” Quarterly Review, Oct.., 


1915, p. 425; see also Phillipson, International Law and the Great War, p. 88. 
% See the London Weekly Times of July 4, 9, and 11, 1915. 
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asphyxiating gases; the reports of ill-treatment of British prisoners, 
and the like, public opinion in England was gradually aroused, and it 
was turned to wrath by the sinking of the Lusitania in May, 1915. 
The growing indignation against the Germans manifested itself in 
various forms, such as the exclusion of persons of German origin from 
the commercial exchanges, ?’ the boycotting of German shops, mal- 
treatment of unofiending individuals, and the like. The sinking 
of the Lusitania caused a wave of indignation to sweep over England 
which was speedily followed by mob outbreaks in various parts of the 
United Kingdom and in the overseas Dominions, in which many Ger- 
man houses and shops were wrecked or looted. In the east end of 
London, especially, the damage done by the rioters was very great. 
In Liverpool the value of property destroyed was estimated at $2,000,- 
000. In various other places the losses reported were large. In the 
town of West Ham the riots lasted for several days and the damage 
done was estimated at a half million dollars. Mr. McKenna stated 
in the House of Commons that 257 persons, of whom 107 were police 
or special constables, were injured in the riots at London. In some 
communities the rioters made no distinction between unnaturalized 
Germans and British subjects of German origin,?® but proceeded on 
the assumption that once a German, always a German. Occasionally 
also native-born British subjects were made the object of attack through 
mistake, and instances were reported of the destruction of houses be- 
longing to persons of English, Swiss, and Russian nationality, who 
bore Teutonic names. 

In Victoria, British Columbia, the sinking of the Lusitania was 
followed by an outbreak against German establishments, and the city 
had to be put under martial law. At Johannesburg a series of violent 
anti-German demonstrations took place, which culminated in the 
wrecking, wholly or in part, of some fifty German and Austrian houses 
and the destruction of their contents. The total damage done was 
estimated to exceed $1,000,000. At Cape Town, Port Elizabeth, 
Pretoria, Maritzburg, Kimberley, Bloemfontein, and other places serious 
disorders took place and considerable damage was done. The occur- 


27 London Times, May 11, 1915, p. 10. 
28 Jbid., May 13, 1915, p. 9. 
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rence of these outbreaks was deeply deplored by the great majority 
of the English people, although, in view of the strong provocation 
occasioned by the barbarities of the German army and navy, they 
were regarded as the natural manifestations of an outraged public 
opinion. 

In consequence of the intense anti-German feeling throughout 
the empire, a widespread popular demand was made for the intern- 
ment of the entire German population, partly in their own interest, 
since it was impossible to protect them against mob violence so long as 
they remained scattered or isolated among the English population, 
and partly in the interest of the national defense, since they constituted 
a danger to the realm so long as they were left at large. Popular 
meetings were held in various places at which addresses were made 
and resolutions adopted calling on the government to adopt vigorous 
measures. At a meeting at the Mansion House, called ‘‘to formulate 
a protest by the women of Great Britain and Ireland,” a resolution 
was adopted demanding that steps be taken “to free the country from 
the menace of the alien enemy in our midst.” 

On the same day a great public demonstration was held in which 
thousands of the general public are said to have stood in a drenching 
rain and cheered speeches calling for the internment of the Germans. 
The following resolution was then adopted: 

Thousands of citizens of London, gathered together at a mass meet- 
ing, unanimously protest against any kith and kin of German muti- 
lators, poisoners, and murderers of men, women, and children being 
any longer allowed to be at large in the English islands, and, fearing 
riots, fires, and spread of disease germs and poisoned water, hereby 
unanimously demand that the government take immediate steps to 
intern or deport all alien enemies, male or female, whatever their na- 
tionality, naturalized or otherwise. 

Deputations from the Stock Exchange, the Baltic Exchange, Lloyds, 
and the Corn Exchange, after meeting on the steps of the Royal Ex- 
change, marched to the House of Commons and presented a petition 
to the Attorney General, which called attention to “‘the grave danger 
that exists by allowing alien enemies to remain at large in the country.”’ 

The popular demand for wholesale internment of the enemy popu- 
lation was so great that the government was compelled to yield, and 
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on May 13, 1915, the Prime Minister announced that the government 
had decided upon a measure of general internment. He said: 


At this moment some 40,000 unnaturalized aliens, of whom 24,000 
are men, are at large in this country. The government proposes that 
all adult males of this class should, for their own safety and that of 
the country, be segregated and interned. If over the military age, 
they should be repatriated. The government recognizes that there 
may be cases calling for exceptional treatment. Women and children 
in suitable cases should be repatriated, but there no doubt will be 
many cases in which justice and humanity will require that they be 
allowed to remain. 

An official body, judicial in character, will be set up to deal with 
claims for exemption, and as soon as the military and naval author- 
ities have provided the necessary accommodations, those who have 
not secured exemption will be interned. In the case of naturalized 
aliens, who in law are British subjects, numbering about 8000, the 
prima facie presumption should be the other way, but exceptional 
cases established to the satisfaction of the advising body will be specially 
dealt with. There must be powers of internment in cases of proved 
necessity or danger. 

It will be seen from the Prime Minister’s announcement that 
naturalized British subjects of enemy origin were also to be subjected, 
in exceptional cases, to internment. In accordance with this announce- 
ment, an Order in Council was issued in June empowering the Home 
Secretary to intern any person, when, in view of his “hostile origin 
or association, it seemed expedient to do so for the public safety.” 
Under this order British subjects of hostile origin or association could 
be arrested and interned in detention camps without due process of 
law and without the benefit of the writ of habeas corpus, and many 
were in fact so arrested and imprisoned. There was some protest 
against the validity of the order,?® but it was sustained by a decision 
of the Court of Appeal in Zadig’s Case.*° 

In accordance with the announcement of the Prime Minister on 
May 13, practically the entire enemy population, as well as the majority 
of naturalized British subjects of enemy origin, including also several 

29 See the criticism in the London Solicitors Journal and Weekly Reporter, Vol. 
60, p. 233, and the London Weekly Times of July 18, 1916. 

30 A. C. 260 (1917). Lord Dunfermline dissented in a long opinion. The 


London Times severely criticized this decision. The decision is also criticized by 
the Law Quarterly Review of July, 1917, p. 205. 
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thousand friendly aliens, were arrested and sent to concentration camps 
in various parts of England and in the Isle of Man. It was stated in 
the House of Commons on December 14, 1915, that the number of 
enemy aliens then interned amounted to 45,749. Of these, 32,27 

were civilians and 13,475 were described as “naval and military men.* 
Complaint was made in Parliament as late as February, 1917, however, 
that 4294 enemy aliens, including 287 men of military age, were still 
uninterned and that Germans were still carrying on business in Lon- 
don.” Exemptions were granted in exceptional cases, a special intern- 
ment committee having been appointed to pass upon applications from 
persons who for one reason or another claimed that they were entitled 
to be left at liberty. ** Many persons who were entitled to be re- 
patriated preferred to be interned in concentration camps rather than 
be sent back to their native country where, in view of their long absence, 
they would have been virtual strangers and without means of support. 
Others preferred internment to being left at large in England where 
they would be exposed to mob outbreaks and maltreatment, against 
which the local authorities were often powerless to protect them, espe- 
cially in the case of those who lived in isolated places. So far as pos- 
sible, work was provided at the camps for those desiring it; tools, mater- 
ials, and instructors in the handicrafts were furnished, educational 

31 Sir Herbert Samuel stated in the House of Commons in July, 1916, that 
at the outbreak of the war there were about 75,000 Germans and Austro-Hungarians 
living in England. At the time of his statement, all but 22,000, he said, had either 
been interned or repatriated. Of these, 10,000 were women, 4000 were friendly 
aliens, and 1500 were aged people, leaving 6500 to whom exemptions had been 
granted. London Weekly Times, July 7, 1916. According to a London press 
dispatch of November, 1916, there were then 32,000 German civilians interned 
in England, 23,000 of whom were in the Isle of Man camp. 

32 London Weekly Times, February 23, 1917. 

33 Sir John Simon, speaking near the end of July, 1915, of the work of this 
committee, stated that it had received 14,117 applications for exemption from 
internment. These came mostly from Poles, Czechs, Italians and Alsatians. In 
view of the somewhat lenient treatment accorded to British subjects by the Austro- 
Hungarian Government, the committee was disposed to show special consideration 
to the subjects of that country, and particularly to the above mentioned races, 
since their sympathies were understood to be more or less on the side of the Entente 


Allies. Sir John stated that the applications of more than 6000 such persons had 
been granted, and that most of them had been repatriated. Solicitors Journal 


and Weekly Reporter, July 31, 1915, p. 672. 
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classes were organized, libraries established, and the like. According to 
the reports of representatives of the American Embassy who inspected 
the camps from time to time, the civilian prisoners were well treated 
and were probably better off than they would have been had they 
been left scattered over the country, where they would have been ex- 
posed to ill-treatment. 

Nevertheless, the German Government protested strongly against 
the policy of wholesale internment as unprecedented, harsh, and 
unnecessary. In a dispatch of November 8, 1915, to the American 
Ambassador in London, Mr. Gerard voiced the protest of the German 
Government. It admitted, he said, the right of the British Govern- 
ment to arrest German subjects who were suspected of espionage, 
but that great popular resentment had been aroused by the reports 
of the arrests of other Germans.* In a White Book issued by the 
German Foreign Office in 1915, the German Government complained 
of the rigorous treatment to which its nationals in England, France, 
and Russia had been subjected in respect to their rights of person and 
property, particularly the closing of the courts, thereby making it 
impossible for them to enforce their legal rights, the policy of whole- 
sale internment, the sequestration of German property, the attacks 
of mobs, ete.** The Austro-Hungarian Government made similar 
complaints.*? 

FRENCH POLICY 


The problem which confronted the Government of France at the 
outbreak of the war was, by reason of the large number of enemy 
aliens in the national territory and the geographical proximity of the 
country to Germany, even more serious than that which faced the 


44 Correspondence between His Majesty’s Government and the United States 
Ambassador Respecting the Release of Interned Civilians. Mise. No. 8 (1915) [Cd. 
7857], p. 19. 

% Entitled, Ausnahmegesetze gegen deutschen Private Recht in England Frankreich 
und Russland (Carl Heyman’s Verlag, Berlin, 1915), especially pp. 193 ff. 

*° The German White Book complained especially of harsh and cruel treatment 
which Germans in the Cameroons are alleged to have received at the hands of the 
British. 

37 See the Red Book entitled, “Collection of Evidence Respecting Violations 
of the Law of Nations by the Countries at War with Austria-Hungary.” 
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British Government. In addition to the large number of permanent 
residents of enemy nationality who had lived in the country for many 
years and were engaged in business or the practice of professions, 
there were thousands of German and Austrian tourists who were caught 
there by the suddenness of the outbreak of the war. The condition 
in which many found themselves was almost pathetic. Without 
money, without clothing except such as they wore at the time, with 
the hotels and lodging houses closed to them, with no place to 
sleep except in the parks and public squares, thousands, exhausted 
from long journeys and fruitless searches for lodgings, terrified 
at the prospect of being arrested as spies, betook themselves to 
the American Embassy to beg for food, advice, and protection.** The 
embassy rendered them assistance in many ways. It gave them in- 
formation regarding local police regulations; it found lodgings for them 
in school houses and other public buildings, with the permission of 
the French Government; and provided them with money to meet 
temporary and urgent needs. 

During the first days of the war there was some wrecking of 
German shops in certain quarters of Paris, especially of milk depots, 
some windows were broken and crockery dashed to pieces, and account 
books scattered in the streets, but the outbreaks were not general or 
serious.*® 

On August 2, 1914, when the outbreak of war with Germany was 
imminent, the French Government gave notice that all foreigners might 
leave France before the end of the first day of mobilization. On the 
same day a decree was issued commanding all persons of foreign nation- 
ality, without distinction as to age, sex, or nationality, to make known 
their identity to the commissariat of police at the mairie or to an ad- 
ministrator at their place of residence. The same decree required all 
German and Austro-Hungarian subjects to evacuate the region of the 


88 Eric Fisher Wood, The Note Book of an Attaché pp. 2-8. For a French 
view of the German spy system in France see an article by Georges Prade in the 
London Weekly Times of May 19, 1916. 

39 Wood, op. cit., pp. 6 ff. and 33 ff. There is a deposition in the Austro-Hun- 
garian Red Book, p. 30, which alleges that all German and Austrian shops in Paris 
were wrecked, but I know from personal knowledge that the statement is entirely 
without foundation. 
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northwest, as well as a part of the southwest, including also the forti- 
fied districts embracing Paris and Lyons, and to retire to certain places 
in the west where work, if possible, would be provided for them. Even- 
tually they would either be allowed to leave the country or authorized 
to continue their residence. In the latter event they would be fur- 
nished with a permis de séjour but would not be allowed to change 
their places of residence without a safe-conduct establishing their 
identity.” 

Natives of Alsace-Lorraine, not naturalized as French citizens but 
members of families long established in the country, whose origin and 
sentiments were known, as well as families of which at least one 
member had enlisted in the Foreign Legion, were allowed to remain 
with full liberty of action.“ By a decree of the same date the terri- 
tories of Belfort and Algeria were declared to be in a state of siege. 
The measures requiring the evacuation of the regions mentioned were 
deemed necessary on account of the rapid advance of the German 
armies and the certainty that those regions would soon become the 
theater of actual warfare. 

By a decree of August 3 the police authorities of the frontier and 
maritime departments were instructed not to permit any person who 
was not provided with a passport to leave France, this with a view 
of preventing French citizens from evading their military duties, and 
also to prevent the departure of enemy subjects for the purpose of 
joining the colors of their own country.” Until that date Germans 
and Austro-Hungarians were free to leave France without restriction, 
and in spite of the briefness of the period allowed and the difficulties 
of transportation due to the use of the railways by the French Govern- 


40 Permits de séjour to reside at their homes were granted very sparingly, the 
recipients being for the most part foreigners who had sons in the French army or 
old men who had lived in France for many years and whose ties with the fatherland 
had been broken by long absence. The Minister of the Interior stated in the Senate, 
on March 23, 1916, that not more than 500 permits of the kind had been issued to 
enemy aliens in Paris and that the number granted in the provinces was very small. 

“1 Text of the decree in Dalloz, Guerre de 1914, Vol. I, p. 19; Législation de la 
Guerre, Vol. I, pp. 13-14; Clunet, 1915, pp. 95-96; and Rev. Gén. de Droit Int. 
Pub., 1915, pp. 7-8. 

#® Valery, De la Condition en France des Ressortissants des Puissances Ennemis, 
Rev. Gén. de Droit Int. Pub., 1916, p. 356. 
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ment for mobilization of its armies, a considerable number succeeded 
in getting away. The greater number, however, either preferred to 
remain or were compelled to do so on account of the difficulties 
mentioned. All who remained were from the beginning subjected 
to a rigorous régime of surveillance for the purpose of preventing 
espionage and other acts calculated to compromise the national 
security.* 

In consequence of the more serious character of the enemy alien 
problem in France as compared with that of England, owing mainly 
to the proximity of France to Germany and the rapid invasion of the 
country by the Germans, the French Government considered that the 
public safety did not permit the enemy alien population to be left at 
large, as was done in England for some eight months after the begin- 
ning of the war. In the early days of the war, therefore, the greater 
part of the enemy alien pcpulation, particularly that of Paris, was 
removed to concentration camps located in various parts of France, 
mostly in the western departments behind a line extending from Dun- 
kirk to Nice. The persons so interned were divided into two groups: 
first, natives of Alsace-Lorraine, Czechs, Greeks, Poles and Armenians; 
and second, Germans, Austro-Hungarians, Ottomans and Bulgarians. 
As in England, enemy aliens belonging to the first group were regarded 
as being the unwilling subjects of their respective governments, whose 
sympathies were assumed to be largely on the side of the Entente 
Allies. In consequence they were separated from other interned enemy 
aliens and allowed a relatively larger degree of freedom, such as the 
privilege of spending the daytime away from the camps to which 


4 Valery, article cited, p. 359. 

** The original order provided for twelve camps, but the number was increased 
from time to time, until there were fifty-two in the latter part of the year 1915. 
Clunet, 1916, p. 156. The Minister of the Interior stated, in December, 1915 
(Journal des Débats, Dec. 12), that the number of German and Austro-Hungarian 
subjects then interned in concentration camps was about 45,000. He also stated 
that the number of aliens who had been “chased” from France since the outbreak 
of the war was 4700; the number of arrests on the charge of espionage was 1125; 
the number of persons condemned to death by the councils of war was 55; the num- 
ber condemned to forced labor was 34; to réclusion 14; to imprisonment 29. Aside 
from the condemnations by the councils of war, there were a considerable number 
of condemnations by the judicial courts. 
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they were attached.” Those in the second category, however, were 
allowed no such privileges and were kept under a régime of strict 
surveillance. 

Owing to the fact that the disproportion between the enemy alien 
populations of Germany and France was less than that between England 
and Germany, and also because males of military age of both France 
and Germany were liable to compulsory military service, the diffi- 
culties of reaching an agreement in respect to the exchange of certain 
classes were less serious. As early as October, 1914, therefore, an agree- 
ment was reached for the reciprocal repatriation of all males, except 
those between the ages of sixteen and sixty, and of all women regard- 
less of age. Subsequently a new agreement was entered into for the 
repatriation of all males under seventeen and over fifty-five and also 
of males between those ages who were incapacitated for military service 
by reason of their affliction with any one of twenty specified diseases 
or infirmities.*7. A similar agreement was entered into between the 
French and Austro-Hungarian Governments. ** 

In France, as in the other belligerent countries, popular hostility 
towards the enemy manifested itself in a variety of forms. Generally 
in all of them persons of enemy nationality were deprived of all titles, 
honors, or dignities which had been conferred upon them by the govern- 
ments with which they were at war, and even scientists were expelled 


“ Enemy aliens of this class were accorded specially favorable treatment in 
other respects. Thus, they were allowed the benefit of the moratorium and were 
granted permits de séjour more freely than were other enemy aliens. Moreover, 
the measures in respect to sequestration were enforced against them with less rigor. 
In these respects, also, Bulgarians and Ottomans not actively hostile appear to 
have been treated with more liberality than were Germans and Austro-Hungarians. 
See Clunet, 1915, p. 1091; and 1916, pp. 267 and 1634. 

“ Valery, p. 362. Regarding the special leniency accorded to enemy aliens 
in the first group, see also Clunet, 1915, pp. 1091-3, and 1916, pp. 267, 814-16 and 
1634. Conditions in a typical concentration camp (Chateau roux Bitry) are de- 
tailed in Clunet, 1916, pp. 478 ff. 

‘7 It was announced in the press dispatches from Berlin on Nov. 24, 1916, 
that some 20,000 German civilians then interned in France would in accordance 
with this agreement be released and allowed to return to Germany. The number 
of Frenchmen in Germany who were repatriated in pursuance of the arrangement 
was, however, considerably smaller. 

48 Text in Clunet, 1916, p. 515. 
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from academies and learned societies. By a French decree of Novem- 
ber 17, 1914, all German subjects (except residents of Alsace-Lorraine 
who were of French origin) who had received appointments in the Legion 
of Honor were dismissed as an act of reprisal against the Germans for 
various acts of barbarity and especially for their destruction of historic 
monuments.‘ As an answer to the manifesto of the ninety-three 
German intellectuals, most of the French academies and learned so- 
cieties expelled members who were the subjects of enemy Powers. 

As in England, the hostility to Germans and Austro-Hungarians 
was not confined to those who were subjects of an enemy Power, but 
it was extended to persons of enemy origin who had been naturalized 
in France. Although the policy of denationalization was not resorted 
to in England (there was, however, considerable popular demand for 
it), in fact naturalized British subjects of enemy origin were interned, 
as has been stated, and otherwise subjected to the same restrictions 
and disabilities as those imposed upon enemy subjects. France went 
further, and by an Act of Parliament of April 7, 1915, provided for 
the denationalization of naturalized French citizens born in enemy 
countries.°° The measure was made compulsory in the case of those 
who had borne arms against France or who had left French territory 
to escape military service or who had directly or indirectly given aid 
to the enemy. All naturalization certificates granted to the subjects 
of enemy countries since January 1, 1913, were to be revoked. The 
Minister of Justice was required to make known within three months 
the names of all other naturalized Frenchmen who in his judgment 
were deemed worthy of retaining their French nationality. The 
certificates of all others were to be withdrawn and the denationalization 
to be considered as having taken effect from the date of the outbreak 
of the war, without prejudice to the rights of third parties.” 


49 Text in Législation de la Guerre, Vol. I, p. 206, and Rev. Gén., 1915, Docs. 
p. 38. 

50 Inhabitants of Alsace-Lorraine who were French citizens prior to 1871, or 
descendants of such persons, were excepted. 

51 Législation de la Guerre, Vol. II, p. 101; Dalloz, Vol. IV, p. 114. 
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GERMAN POLICY 


Aside from the refusal of the German Government to allow any 
days of grace during which enemy aliens might leave, such as were 
allowed in England and France, the general policy of the German 
Government was less drastic in the beginning than that of either the 
British or French Governments, for there the problem was less serious 
owing to the relatively small number of enemy aliens and the absence 
of any such extensive system of espionage as existed in England and 
France. Strong complaints, however, were made in England of the 
harsh treatment to which British subjects, especially invalids at Nau- 
heim, Carlsbad, and other places were subjected, and of the imprison- 
ment of others.“ Both British and French nationals are said to have 
been summarily expelled from various cities, without distinction as 
to age or sex, and without being allowed to take their baggage with 
them. For a time no general legislative or administrative measures 
affecting enemy aliens were adopted. They were allowed access to 
the courts (unless domiciled abroad), their property and business enter- 
prises were not put under sequestration, and there was no wholesale 
internment of the enemy alien population in concentration camps. 
Very soon, however, in consequence of reports reaching Germany that 
large numbers of Germans were being arbitrarily arrested and im- 


82 Satow, Treatment of Enemy Aliens, Publications of Grotius Society, 
Vol. II, p. 8. Serious charges were also made by the French Government against 
the German authorities for the rough and brutal treatment to which its consuls at 
Manheim, Diisseldorf, Stuttgart, and other places were subjected. See the reports 
made by these consuls to their government, Rev. Gén. de Droit Int. Pub., July—Oct., 
1915, Docs. pp. 62-64 and pp. 72-73. 

The Russian Government also complained of various brutalities to which its 
nationals in Germany were subjected. See text of a circular communicated to the 
press by the Russian Embassy at Paris on Jan. 13, 1915, Rev. Gén. de Droit Int. 
Pub., July—Oct., 1915, Does. pp. 105-109. Ambassador Gerard says all Japanese 
in Germany were immediately imprisoned upon the outbreak of war between the 
two countries. Popular hostility toward Japanese residents, he says, was very 
strong. No restaurant in Berlin would admit them and they had to be supplied 
with food by the American Embassy. When Mr. Gerard finally obtained per- 
mission for them to leave Germany, he had to send an escort with them to the Swiss 
frontier to protect them against attack. Gerard, My Four Years in Germany, 
Philadelphia Public Ledger, Sept. 9, 1917, p. 1. 
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prisoned in England and that the entire German population had been 
compelled to evacuate certain regions of France, the German Govern- 
ment proceeded to adopt retaliatory measures. In a dispatch of No- 
vember 8, 1914, to Mr. Page, Mr. Gerard stated that the German 
Government did not question the right of the British Government to 
arrest German subjects suspected of espionage, but that ‘great popular 
resentment has been created by the reports of the arrests of other 
Germans, and the German authorities could not explain or understand 
why German travelers who have been taken from ocean steamers should 
not be permitted to remain at liberty.”’ Up to the 6th of November, 
the dispatch stated, considerable liberty of movement had been allowed 
to British subjects in Germany, and they had been allowed to carry 
on their business without serious interference. There appear to have 
been no serious outbreaks against British or French nationals in Ger- 
many and no wrecking of shops or other property. 

On the latter date an order was issued by the German Government 
for the general internment of all British males between the ages of 
seventeen and fifty-five.** This order, it was added, ‘‘was occasioned 
by the pressure of public opinion, which had been still further excited 
by the newspaper reports of a considerable number of deaths in the 
concentration camps.” As in England and France, civilian prisoners 
were segregated and confined in specially improvised concentration 
camps, most of the British being housed in the buildings of a race 
course at Ruheleben near Berlin. There were, of course, the usual 


~ 


complaints of harsh treatment of prisoners in the German concentration 

5 Misc. No. 8 (1915), (Cd. 7857], p. 19. 

54 Regarding the legal status of interned civilians in Germany, the Reichsgericht 
held, in August, 1915, that they were not prisoners of war in the sense in which the 
term is used in the Hague Convention. They were not, therefore, liable to trial 
by a military tribunal. Text in Clunet, 1917, pp. 257 ff. 

5 Americans in Germany have not as yet been interned. According to an 
official announcement from Berlin on April 14, 1917, they were to be treated along 
the same lines as laid down in President Wilson’s proclamation concerning the 
treatment of Germans in the United States. They appear to have been allowed 
substantially the same freedom of movement and business activity as was allowed 
neutral persons, except as to residence in fortified places. According to a press 
dispatch of April 24, 1917, however, American newspaper correspondents were 
notified that their presence was no longer “desirable,” and they accordingly trans- 
ferred their residences to neutral countries. 
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camps, and some of them were undoubtedly well founded. The 
second report of the French commission of inquiry, appointed to make 
inquiries concerning the treatment of civil prisoners, charges that about 
10,000 French men, women, and children were “carried off into the 
enemy’s land and kept in captivity” in concentration camps, where 
they were insufficiently fed, subjected to the most humiliating punish- 
ments, and compelled to perform the most painful and degrading tasks. 
In pursuance of the exchange agreement referred to above, a large 
number of French civilian prisoners were repatriated, and it was on 
the basis of their testimony that the charges of the French commis- 
sion were made. 

The Russian Government also complained of the harsh and brutal 
treatment which Russian men, women, and children are alleged to 
have received at the hands of the German authorities. They were, 
it was charged, rounded up, carried away in dirty cattle trucks, con- 
fined in stables and pigsties, compelled to march with their hands tied 
behind them, and otherwise maltreated. All Russian males between 
the ages of eighteen and fifty were arrested as prisoners of war 
and were forbidden to take their effects with them to the prison 

56 For an elaborate description of life in the Ruheleben Prison camp and the 
treatment received by the prisoners, see the remarkable book of Israel Cohen en- 
titled, The Ruheleben Prison Camp (New York, 1917). The author was a prisoner 
in the camp for nineteen months. For the first two years of the war between 4000 
and 5000 British subjects were confined in this camp. The number was reduced 
to some 3000 in 1917 in consequence of the exchange arrangement referred to above. 
See also the report of an investigation into the conditions of this camp by repre- 
sentatives of the American Embassy in a British White Paper, Misc. No. 3 (1915), 
[Cd. 8161]. 

57 These and other charges are contained in a report issued by the Russian 
Government, the text of which may be found in the Rev. Gén. de Droit. Int. Pub., 
July—Oct., 1915, Docs. pp. 105-109. See also Coleman Phillipson, International 
Law and the Great War, p. 89. 

In December, 1917, an arrangement was entered into between the German and 
Russian Governments, through the medium of the American Minister at Stockholm 
and the American Ambassador at Petrograd, for the reciprocal repatriation of all 
women, children, and men over forty-five years of age held as civilian prisoners in 
both countries. It was stated that the agreement embraced about 100,000 Germans 
in Russia, although the number of Russians in Germany affected was inconsiderable. 
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AUSTRO-HUNGARIAN POLICY 


Although the Austro-Hungarian Government, like that of Germany, 
did not accord a period of grace during which enemy aliens might 
leave, its policy in other respects appears to have been especially 


lenient. 

Eric Fisher Wood, who spent some time in Austria and Hungary 
in the service of the American Embassy, states that the Hungarian 
Government did not molest alien enemies at all and that there was no 
wholesale internment of enemy subjects in concentration camps. Brit- 
ish horse trainers and French governesses, he says, went tranquilly 
about their peaceful occupations, and English tailors advertised their 
services in the newspapers; their clients patronized them as formerly, 
and French chefs continued to hold their positions as before the war. 
This lenient treatment was accorded in spite of the fact that Hungarians 
had been interned by the French Government.*® 

By an imperial ordinance of October 16, 1914, the Austro-Hungarian 
Government was authorized to take, by way of reprisal, such measures 


against foreigners and foreign establishments as might be necessary 
to prevent the furnishing of supplies to the enemy.® Early in the 
war an arrangement was entered into with the Austro-Hungarian 
Government by the Governments of Great Britain and France for 
the reciprocal repatriation of women and children, males under 
the age of seventeen and over fifty, and males between those ages 
who by reason of certain infirmities or diseases were incapacitated 


for military service. 


53 Notebook of an Attaché, p. 284. There is reason to believe, however, that 
the policy of the Austro-Hungarian Government toward Italians was much less 
liberal, partly, no doubt, because the very large number of Italians in Austria- 
Hungary, especially in the region which became the theater of hostilities, made the 
The Italian Government com- 


problem of their treatment a more serious one. 
plained that some 30,000 of its nationals were expelled from Trieste, Gorizia, and 
Gradisca, none of whom were allowed to return to Italy. 
loaded on freight cars, it is charged, deported to the interior, and interned in con- 
centration camps, without distinction as to age or sex. 

59 Text in Reulos, Manuel des Sequestrés, pp. 444-5, and Clunet, 1916, p. 357. 


They were, instead, 
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STATUS OF GERMANS IN ITALY 


Legally, Germans in Italy and Italians in Germany were in a situ- 
ation different from that of enemy aliens in any other country at the 
outbreak of war. This was due to the fact that on May 21, 1915, 
three days before Italy declared war against Germany, the two gov- 
ernments, in the full expectation of the early outbreak of hostilities, 
concluded a special agreement concerning the treatment which each 
engaged to accord the subjects of the other who should be found in its 
territories in the event of war.®° The treaty provided for a mutual 
guarantee in respect to the persons and property of the subjects of 
each party in the territory of the other. They were to be allowed 
to continue their residence without molestation, except that they 
might be required to reside in designated localities and subjected to 
police measures in case the public safety and order should require. 
The right of departure from the country was allowed; they were to 
be subject to no restrictions different from those imposed on neutral 
persons sojourning in the country; there was to be no sequestration 
of property, no confiscation of patent or other rights of this character, 
and no abrogation or suspension of contracts or debts. 

No such treaty having been entered into between Italy and Austria- 
Hungary, a somewhat anomalous situation was thus created. The 
Italian Government had adopted rather stringent measures in its 
treatment of Austro-Hungarian subjects, but in virtue of the above- 
mentioned agreement it could not apply the same measures to German 
subjects.*' The favored treatment thus enjoyed by Germans as com- 
pared with that to which Austrians and Hungarians were subjected 
was the subject of considerable criticism, and the Bar of Milan adopted 
a resolution expressing the opinion that no distinction should be made 
between Germans and Austro-Hungarians in respect to their treatment. 
This view was strengthened by the alleged violation by the German 
Government of the Italo-Germanic agreement. It was alleged that 
while the Italian courts were open to Germans, the German decree of 

6° Text in Clunet, 1916, pp. 407-408. 

6t Valery, Condition des Allemands en Italie Postérieurement a la Déclaration de 
Guerre a l’ Autriche, Clunet, 1916, pp. 405-415. 
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August 7, 1914, closing the German courts to enemy aliens domiciled 
outside Germany, applied to all enemy aliens, no exception being 
made in the case of Italians, as the spirit of the treaty required. More- 
over, it was alleged that bankers of Berlin refused to make payments 
to Italian creditors, and by a decree of July, 1916, Governor General 
Von Bissing of Belgium subjected Italians in that country to a régime 
of surveillance. Finally, the German Government refused to pay 
pensions due to Italian laborers under the German workingmen’s 
pension laws, notwithstanding the stipulations in the treaty of May 
21 that contracts would not be impaired or abrogated.” 

In short, Germany had treated the agreement of May 21 as a 
“serap of paper.’”’ Notwithstanding the popular opposition to the 
special régime which the treaty established in behalf of the Germans 
in Italy and the alleged refusal of the German Government to abide 
by its stipulations, it does not appear that the Italian Government 
yielded to the popular demand by placing Germans and Austro-Hun- 
garians on the same footing.™ 


THE PORTUGUESE MEASURE OF EXPULSION 


Portugal appears to have been the only country which resorted to 
the policy of wholesale expulsion. By a decree of April 20, 1916, all 
German subjects of both sexes, except males between the ages of sixteen 
and forty-five years, were ordered to leave the country within fifteen 
days. The latter were interned in a concentration camp on the Island 
of Terceira. Persons born in Portugal of German fathers were also 
treated as enemy subjects. Violation of the decree of expulsion was 
punishable by three years’ imprisonment in a fortress in case of men, 
and two years’ correctional imprisonment in case of women.™ 

8 Valery, La Condition Juridique des Allemands en Italie depuis la Déclaration 
de Guerre a l’Autriche jusqu’a la Déclaration de Guerre a l’ Allemagne et postérieure- 
ment a celle-ci, Clunet, 1917, pp. 69 ff. 

63 In consequence of the alleged refusal of the German Government to allow 
Italians access to the German courts, the Bar of Milan addressed a circular to the 
Bar of the rest of Italy expressing the opinion that it was the duty of all Italian 
lawyers to refrain from taking cases in which Germans were plaintiffs. Text of 


the circular in Clunet, 1916, pp. 413 ff. 
6 Text of the decree in Clunet, 1916, pp. 1424 ff.; see also ibid., pp. 1074 and 


1468. 
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JAPANESE POLICY 


The Japanese treatment of enemy aliens is said to have been excep- 
tionally liberal. Although all Japanese subjects in Germany were 
arrested at the outbreak of war between the two countries and were 
treated with great indignity, the Japanese Government did not resort 
to such measures, but treated Germans as it did foreigners of neutral 
nationality. There were no outbreaks against Germans and no mani- 
festations of hostility. Not even German teachers or tutors were 
discharged. No restrictions were placed upon their freedom of move- 
ment, and even German reservists were allowed to return to Germany 
on Japanese ships. German business men continued their business 
as before the war, without molestation or restriction, and agents of 
German houses regularly furnished their Japanese customers with 


goods.® 
JAMES W. GARNER. 


* Clunet, 1916, pp. 1712 ff. 

English and French subjects in Japan are said to have protested against the 
exceptional liberality with which the Germans were treated, but the Japanese 
Government does not appear to have modified its policy. 


JUS GENTIUM AND INTERNATIONAL LAW 


At the present moment, when the very existence of international 
law as a practical element in the conduct of human affairs is doubted 
or derided by many and when such precepts as are claimed to be funda- 
mental in that law itself are daily set at nought by belligerents in the 
world conflict, it has been thought that a brief outline of the earliest 
conceptions characterizing international jurisprudence will prove 
neither useless nor unwelcome. 

The term “International Law”’ has, in the usage of our day, quite 
superseded the earlier expression ‘“‘law of nations,” long since adopted 
as a translation of the Latin phrase jus gentium. The expression 
“International Law,’ however, so familiar to us, properly denotes 
a wholly variant conception. In modern days it is used by the cele- 
brated D’Aguesseau and occurs in Volume II of his works, page 337 
in the edition of 1773; it is shortly afterward employed by Bentham 
in his ‘‘Principles of Morals and Legislation’? (XVII, 326, n. 1), and 
has since his time come into general use.. D’Aguesseau’s expression 
(droit entre les gens) is doubtless, in its turn, an adaptation from Zouche, 
Professor of Civil Law at Oxford, who uses, about 1650, the term jus 
inter gentes in harmony with the thought of Grotius as expressed in the 
opening paragraph of the Prolegomena to his De Jure Belli’ Ac Pacis, 


where Grotius explains at the outset the intended subject of his great 


treatis« at 7 ts illud quod inte populos plure aut popu lo Trec- 
lores intercedit, sire ab ipsa natura profectum, aut divinis c Hitutum 
legibus, sine moribus et pacto tacito introductum., attige runt pau  uni- 
versim ac certo ordine tractavit hactenus nemo; cum tamen id fierv intersit 


humani generis. 

We note here, to return to the point later, that Grotius’ mind is 
fixed on a jus inter populos plures rather than a jus gentium, —a law 
valid between nations, not a law of nations. Hence where speaking in 
a subsequent passage (1, 1, 14) of law in its various aspects, he tells 

56 
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us, after characterizing the civil law of a state, — latius autem patens 
est jus gentium; id est quod gentium omnium aut multarum voluntate 
vim obligandi accepit, multarum addidi, quia vix ullum reperitur extra 
jus naturale, quod ipsum quoque gentium dici solet, omnibus gentibus 
commune. (Cf. sections X—XVI with the quotations.) 

In these important passages Grotius accurately distinguishes jus 
civile, jus gentium, and jus naturale, — that is to say, civil law, a law 
of nations, and a natural law, and he declares, too, that jus gentium 
is evidenced in the same manner as jus non scriptum civile (customary 
law): probatur autem hoc jus gentium pari modo quo jus non scriptum 
civile, usu continuo et testimonio peritorum (1, 1, XIV 2). What then 
is the historical development of jus gentium? 

The term seems first to occur in European literature in Cicero’s 
writings and to have been adopted by him from purely speculative 
aspects of Greek philosophic thought, which had developed long prior 
to his time the conception of a law eternal and controlling, existing 
independently of human permission or enactment. It is the unwritten 
law evidenced by custom or the conscience of mankind; the law com- 
mon to all men clearly distinguished by Aristotle (Ethics, 8, 13, 5) 
as justice unwritten, &ypados. In his treatise on the laws, Cicero, 
accordingly, declares: Est enim unum ius, quo devincta est hominum 
societas et quod lex constituit una. Quae lex est recta ratio imperandi 
atque prohibendi (De Legg. 1, xv, 42): and in his treatise on the 
commonwealth he says: Unde enim pietas? aut a quibus religio? 
unde ius aut gentium, aut hoc ipsum civile quod dicitur? unde justitia, 
fides, aequitas? (De Republica, 1, 2.) 

Similarly, in the Oratorical Partitions (XXXVII), he speaks of 
the law, written and unwritten, again referring to the jus gentium: quae 
sine lilteris aut gentium jure aut maiorum more retinentur. 

In these two latter passages, however, Cicero, familiar in actual 
practice at the Roman Bar with practical legal thought and usage 
as well as with the philosophic speculations so dear to his own leisure, 
is probably speaking of something quite different from the Greek law 
of nature. He is referring rather to a system of praetorian jurispru- 
dence which had slowly grown up, doubtless through many centuries, 
as a consequence of the actual necessities of Roman legal life, in whose 
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commercial transactions the old actiones of the strict civil law of the city 
had long failed to meet the demands of modern commerce, both among 
the citizens proper as well as amid the throngs of aliens (peregrinz) 
who in ever-increasing numbers invaded Rome from Italy and more 
distant lands as well. 

Precisely what force Cicero intended to attach to the expression 
jure gentium in this passage may be difficult to determine, but it is more 
than probable that his practical legal experience would lead him to 
regard the slowly formed and long familiar praetorian system of law 
in the light of the universality which, as above noted, he attached 
to the philosophic conception derived by him from Greece. As 
we shall see in a moment, there were other significations which might 
be attached to the expression as found a few years later in Livy and 
other authors, but for our purposes it may be safely assumed that the 
great jurisconsult and philosopher was thinking of the many modi- 
fications of the ancient and rigid Roman forms of action which had 
been developed by judicial usage in the interests of even-handed justice. 
That this is the correct view also seems quite certain when we have 
regard to the meaning attached to the term jus gentium as employed 
by the jurists of the second and succeeding centuries A.p. Thus used, 
it is synonymous with a modification of the jus civile. What, then, 
was this modification? Pomponius, writing late in the second century 
A.D., tells us in his celebrated account of the ancient Roman consti- 
tution (Digest, 1, 2, 1-47) that a praetorian office was created when the 
consuls were called away by war, the magistrate being designated 
praetor urbanus; he adds that later a second praetor was appointed 
by reason of the many peregrini who had congregated in Rome (Digest, 
1, 2, 27, 28). By this term peregrini we are to understand all persons 
in Rome who were other than Roman citizens in the strict sense of the 
word. The first praetor to fill this office, Pomponius tells us, was called 
city praetor, since his judicial activities lay within the city (in urbe 
jus redderet); the second praetor was called peregrinus, since, adds 
Pomponius, his jurisdiction was concerned chiefly with other than 
Romans (quod plerumque inter peregrinos jus dicebat). 

We learn from various sources, nevertheless, that both these juris- 
dictions were at times administered by a single magistrate, the other 
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being sent abroad in command of an army or in charge of a pro- 
vincial administration. The number of these magistrates, too, was 
gradually increased, but there seems to be no proof that the system 
of law which they administered was different nor that the terms “city” 
and “‘foreign’’ praetor were intended to convey the impression that the 
one jurisdiction concerned Roman citizens exclusively, while the other 
comprised suits in which aliens or aliens and Romans only were engaged, 
and engaged, furthermore, in a differing system of jurisprudence from 
the ancient civil law applicable only to actions between Romans. In 
fact the marvelous influx of persons other than Romans did not create 
distinctively jural needs, but rather emphasized needs already found 
to have existed in a growing community where the originally simple 
forms of commercial intercourse necessitated an appeal to equitable 
principles (bona fides) as opposed to the stricter forms of a code de- 
rived from primitive days. Thus, to meet the requirements in actions 
between Roman citizens inevitably arising through sale (emptio ven- 
ditio), letting and hiring (locatio conductio), partnership (societas), 
agency (mandatum), etc., it would become essential for the magistrate 
to shape the course of an actio upon principles suggestive of fair deal- 
ing (ex bona fide) and in forms suited to each occasion as it arose; and 
such a procedure must have been found indispensable between Roman 
citizens from earliest times. The process, in short, would be a slow 
crystallization of Roman legal custom; and when, subsequent to the 
first appointment of a city praetor, it was found necessary to institute 
a second, it was doubtless perceived that the formulae ex bona fide 
were in striking agreement with rules of action derived from similar 
needs found to exist among peoples wholly alien to Rome. There 
were thus increasingly in evidence two legal systems: the one being 
a continuation of the narrow and inflexible jus civile, and the other a 
praetorian equity derived through the granting of actions by authority 
of the praetorian imperium and in harmony with the needs of an ex- 
panding commercial center. The first and ancient system would 
still be known as jus civile, while the second, borrowing an appellation 
created by an apprehension of the necessary universality of conceptions 
based on justice and good faith, would be termed jus gentium — the 
law common to all peoples, the law universal. It is to be especially 
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emphasized, however, that this jus gentiwm was developed from Roman 
usage among Romans and did not have its rise, as many jurists have 
thought, when the praetor, confronted with increasing alien affairs, 
found himself obliged to draw inspiration from foreign fountains, 
although it seems probable that the presence of Greek merchants might 
have led to the direct adoption in the praetorian system of a distinct- 
ively Grecian conception of juristic principles. Jus gentium is thus 
seen as a creature of primitive barter and industry; its prescriptions 
are in force, nevertheless, on strictly legal lines, — actiones in jus con- 
ceptae, —to be carefully distinguished from the original forms fixed 
by Roman legal tradition. 

Slowly, with the progress of time, the newer or praetorian system 
gained ground amid the ordinary legal contests of commercial life. 


Of course it should not be forgotten that it was not every class of aliens 


(peregrint) who were excluded from the strict actions of the ancient 
system, since by treaty Rome received many peoples into the bene- 
fits of the commercium and of the arbitral system enforced through 


recuperatores. 

In the sixth century of the city peregrini seem to have been admitted 
to the benefit of some ancient actions, and in the long run even the 
regulations and forms of the jus gentium must have become modified 
through the penetrative influence of foreign jurisprudence. When 
Caracalla granted Roman citizenship to all within the empire, the 
distinctions of the two systems would tend to disappear, while the 
constant influence on Roman legal thought of juristic conceptions 
once wholly foreign would not only modify Roman law itself but would 
facilitate its spread throughout the world. 

We are, then, to understand by the term jus gentium, in the light 
of the facts enumerated, a system of law gradually arising through 
the efforts of the Roman praetor to promote a sense of equity and fair 
dealing by so modifying the jus civile as to allow a broader practice in 
granting forms of action than had been possible under the stricter 
ancient law, for it must not be forgotten that ancient Roman juris- 
prudence realized itself most strikingly in the theory of formal actions. 
It was the privilege of the praetorian office through the exercise, as has 
been already indicated, of the imperium, to modify ancient rigidity 
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by granting actions bona fide in the cases we have already mentioned 
as well as others, of all of which Gaius gives us a careful enumeration 
in the passage (IV, 62) beginning: sunt autem bonae fidei iudicia 
haec; et empto vendito, locato conducto, negotiorum gestorum, mandati, 
depositae, ete. 

In the next generation and in the pages of Livy we find the term 
jus gentium employed with significations of quite a different character 
from those familiar to the law courts. With Livy the term is more 
consonant to a description of public than of private affairs; for example 
(IV, 1, 2), when speaking of the reluctance of the patricians to enter- 
tain the project proposed by Canuleius of granting the jus conubium 
to the plebeians, he makes the patricians allude to the privileges of 
their order as the rights of the ancient gentes, —jura gentium. But 
for the most part Livy recognizes in our term jus gentium the conduct 
of embassies, the declaring of war, or conclusion of peace, as well as 
treaties. 

The terms jus belli or jus belli et pacis, the law of war and peace, is 
also a familiar expression to him. Thus, in the instance of the traitor- 
ous Tarquinian ambassadors (II, 2, 7), he represents the immunity 
given by jus gentium as saving the envoys from punishment well merited 
by their treachery. Again (II, 12, 14) Porsenna spares Mucius really 
by reason of his bravery and devotion to Rome, though Livy makes 
Porsenna declare that he frees him by the custom of peoples or law 
of nations (jure belli liberum te intactum inviolatumque hine dimitto). 
Again, when describing the celebrated incident at the Caudine Forks, 
Livy makes Postumius attempt a fictitious injury to the herald in 
order that war may be again declared between Rome and Samnium; 
and Postumius is made to declare, illum legatum fetialem a se contra 
ius gentium violatum. 

Many other instances might be cited, but enough, we think, has 
been said to indicate the clear apprehension in the Roman mind of 
a system of at least formal international principles which tended to 
safeguard envoys and imposed upon nations certain formalities in the 
declaration of war or conclusion of peace. Such ceremonies were in 
the special charge of the collegium of fetiales, whose members exercised 
both priestly and diplomatic functions. 
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To this system the terms jus belli and jus gentium were readily 
applied. They are picturesquely described by Livy (I, 32). There 
was in them beyond doubt a suggestion of the universal, and this cer- 
tainly constituted at least a foreshadowing of what we now term inter- 
national law. In any event, as many passages in Livy and not a few 
in contemporary Roman authors well indicate, the phrase jus gentium 
connoted in the thought of the early empire a usage between peoples 
based on a clear apprehension of fundamental moral principles; nor 
is this supposition invalidated through the savage war usages so preva- 
lent both in the early and later history of Rome. In fact, it is perhaps 
not too much to suppose that had Rome not won universal empire, 
the ancient world might well have witnessed the development of a 
rational system of international intercourse springing from clearly 
defined legal principles. Hence it was that the celebrated Isidore, 
Archbishop of Seville, in a famous passage of his encyclopedic work 
(Origines), alludes to the jus naturale as basis of a jus civile and a jus 
gentium, having, perhaps, in mind both of the systems to which the 
Romans applied this term and which we have noticed above. 

It was not, however, until the period of the general awakening of 
the sixteenth century, signalized in legal literature by a series of works 
on the laws of war and diplomacy, that we find a conception not of 
a system of law binding individuals of different nationalities in their 
private rights, but rather aimed in the first instance at softening the 
rigors of war and upon this path arriving at outlines of a system of 
interstate relations governing peoples as such. We first find such 
a conception in the work of Ferdinand Velasquez, who died in 1566 
at the age of fifty-five. His book was published at Venice in 1564, 
and found an echo in the work De Jure et Officiis Bellicis of Ayala, 
Judge Advocate of Spain in the Netherlands, who wrote apparently 
during actual experience of camp life and with a wide knowledge of 
Roman and Canon law. His successor in point of time was Albericus 
Gentilis, an Italian who found a home and professional vocation in 
Oxford, and who exhibited, in the famous work which to some extent 
inspired Grotius, every evidence of classical scholarship and a pro- 
found moral sense as well. The experience of Gentilis was of such 
varied character that his works (Jus Legationis and De Jure Belli) 
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may be said to have been in some part the legitimate products of wide 
participation in diplomacy and practical legal affairs. As an adviser 
of the English Court, Gentilis obtained a great reputation, and his 
works, familiar to every student of international law, may be readily 
classed among those which will not die. 

We have noted at the outset that Grotius sat down to write his 
masterpiece in a spirit which sought to propound the first principles 
of a law between nations, as distinct from those of a system of juris- 
prudence governing courts when dealing with citizens in their private 
affairs; but he also endeavored to posit such a foundation in the moral 
consciousness of man. He looks at a system of law governing nations 
in their mutual intercourse, therefore, in the light of universal con- 
cepts drawn from the ancient ideas of an unwritten law of right reason 
combined with a system striving to develop the sense of equality and 
fairness in the personal dealings of men. It was in this manner that 
the true jus gentium, as well as the unwritten law of Cicero’s thought, 
united in the greatest writer upon international law to found a science 
which cannot easily yield its place to any theories of the conduct of 
war or peace which shall sanction modes of international intercourse 
not in consonance with humanity and civilization. The atrocious 
doctrine of war necessity, the traitorous ambassador, must, in the fu- 
ture development of international relations, disappear. If the world 
is to be settled at all in the enjoyment of a definite system of inter- 
national right, it must be settled in the light of such principles as these, 
principles which trace their inception and development far beyond 
definitely known periods of European history and are in fact as ancient 
as civilization itself. 

Gorpon E. SHERMAN. 


1 Authorities: Agraphos Nomos, R. Hirzel; Peregrinenrecht und Jus Gentium, 
J. Baron; Rémische Rechtsgeschichte, 1, 450 seg., Karlowa; Les Institutions Juridiques 
des Romains, E. Cugq., 1, 457 seq.; Le Droit des Gens dans les Rapporis de Rome avec 
les Peuples de l’Antiquité, M. Chauveau; Mommsen, Rémisches Staatsrecht, 2, 1, 
p. 185 seg.; Clark, Practical Jurisprudence. 


TREATIES AND THE CONSTITUTIONAL SEPARATION OF 
POWERS IN THE UNITED STATES 


Tue Constitution wholeheartedly accepted Montesquieu’s theory ! 
of the separation of the powers of government into three departments, 
and the courts have maintained as a fundamental principle of consti- 
tutional law that no department shall exercise powers properly belong- 
ing to either of the others.2 The treaty-making power is established 
in Article II of the Constitution dealing with the executive, and con- 
sequently treaty-making has been ordinarily considered one power of 
the executive department. It is, however, stated that “the executive 
power shall be vested in a President of the United States of America,”’ * 
whereas the treaty-making power is vested in the President acting ‘‘by 
and with the advice and consent of the Senate — provided two-thirds 
of the senators present concur.” * Furthermore “treaties made 
under the authority of the United States”’ are ‘the supreme law of the 
land.” > Thus, both by composition and function the treaty-making 
power appears to be fully as much legislative as executive, a situation 
emphasized by Hamilton in the Federalist. ° 


1 Montesquieu, L’Esprit des Lois, liv. xi, c. 6. See also Garner, Introduction to 
Political Science, New York, 1910, pp. 406 et seq. 

2 Kilbourne v. Thompson, 103 U. S. 188; Interstate Commerce Commission 
v. Brimson, 154 U. S. 447. The principle is implied from the first section of the 
first three articles of the Constitution. See also Farrand, Records of the Federal 
Convention, 2: 56, 77; the Federalist, Nos. 47, 48; J. P. Hall, Constitutional Law, 
Chicago, 1910, p. 16. 

$ Art. 2, sec. 1, cl. 1. 

4 Art. 2, sec. 2, cl. 2. Executive participation in treaty-making was an after- 
thought. The treaty power under the Articles of Confederation was vested in 
Congress (Art. 9). In the first draft of the Constitution prepared by the Federal 
Convention, the treaty power was vested in the Senate alone (Report of Commit- 
tee on Detail, Aug. 6, 1787, Art. 9; Farrand, Records of the Federal Convention, 
2: 183), and proposals were made to vest it in Congress (Farrand, 2: 297, 392, 538). 

5 Art. 6, sec. 2. 

* The Federalist, No. 75. The treaty power is really neither executive nor 
legislative, since its ends transcend the domestic purposes of ordinary legislation as 
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Regarding the treaty-making power as a distinct department of 
government, the question of constitutionality might arise, in case it 
attempted to perform or delegate functions assigned by the Constitution 


to another department. 


TREATY POWER AND LEGISLATIVE POWER 


The Constitution states that “‘all legislative powers herein granted 
shall be vested in a Congress of the United States, which shall consist of 
a Senate and House of Representatives.’”’? But as treaties are made 
the supreme law of the land, it is clear that some legislative authority is 
vested in the treaty-making power.’ A treaty could scarcely be re- 
garded as a usurpation of the powers of Congress and unconstitutional 
simply because it was legislative. To so regard it would destroy the 
meaning of the phrase in Article VI. Question could only arise in case 
the treaty concerned matters specifically assigned by the Constitution 


to Congress. 
1. The Constitution provides that ‘‘no money shall be drawn from 


the treasury, but in consequence of appropriations made by law.” ® 
In accord with the resolutions '° adopted by Congress after the extensive 


much as its means, characterized by the contraction of permanent obligations of 
general effect, differ from the methods of ordinary execution and administration. 
John Locke divided the departments of government into legislative, executive, and 
federative, attributing to the latter the function of dealing with foreign nations. The 
“‘federative” thus corresponds to the treaty-making power and is distinguished from 
the executive or power of law enforcement and administration. (Locke, Two Treatises 
of Government, c. xii, secs. 143, 144, 146.) A combination of the classifications of 
Locke and Montesquieu suggests a fourfold classification of departments of gov- 
ernment into legislative, judicial, executive, and federative. See also E. Root, this 
JOURNAL, 1: 278. 

7 Art. 1, sec. 1, cl. 1. 

8 The inconsistency was seen by some members of the Federal Convention who 
thought that treaties should not become “law”’ “till ratified by legislative authority.” 
(Farrand, 2: 297, 392, 538.) See also remarks by Gallatin in debate on the Jay 
Treaty, 1796, Annals, 4th Cong., Ist sess., p. 464. Some legislative power has also 
been vested in American ministers in countries where the United States enjoys 
extraterritorial jurisdiction. They exercise a limited power to legislate for citizens 
of the United States, even in criminal matters. (Rev. Stat., sec. 4086; Cushing, 
Att. Gen., 1855, 7 Op. 495, 504; Moore, 2: 617.) 

® Art. 1, sec. 9, cl. 7. 

10 This resolution, which was largely the work of Madison, agreed that the 
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debate on the Jay Treaty of 1794, this was interpreted during the ad- 
ministrations of Jefferson and Madison as rendering it beyond the com- 
petence of the treaty power alone to conclude a treaty requiring an 
appropriation. "' In deference to this opinion Congress has sometimes 
been requested to make a provisional appropriation before ratification 
of the treaty,” and the treaty itself has sometimes stated that its effec- 


tiveness is dependent upon action by Congress." 
The weight of practice “ and authority, however, indicates that 


authority to make treaties was vested solely in the President and Senate, ‘‘but when 
a treaty stipulates regulations on any of the subjects submitted by the Constitution 
to the power of Congress, it must depend for its execution as to such stipulations on 
a law or laws to be passed by Congress; and it is the constitutional right and duty 
of the House of Representatives in all such cases to deliberate on the expediency or 
inexpediency of carrying such treaty into effect and to determine and act thereon, 
as in their judgment may be most conducive to the public good.’ Annals, 
4th Cong., Ist sess., p. 771. The resolution was affirmed without debate in 1871. 
Cong. Globe, 42d Cong., Ist sess., 835; Wharton, 2: 19. 

11 “Mr. Madison’s resolution of the year 1796, which asserts the abstract right 
of the House of Representatives, was adopted by a majority of the House, and 
remains, unrepealed of record on its journal, and it cannot be denied that during 
the sixteen years of the administrations of Presidents Jefferson and Madison that 
was the avowed construction of the Constitution by the Government of the United 
States.” Mr. Gallatin to Mr. Everett, Jan., 1835, Gallatin’s Writings, 2: 479; 
Wharton, 2: 66; Moore, 5: 232. 

2 President Jefferson got a provisional appropriation of $2,000,000 to purchase 
land at the mouth of the Mississippi before entering into negotiations, but actually 
exceeded this amount in the Louisiana purchase without further authorization. 
Moore, 4: 225. President Buchanan suggested in 1858 that an appropriation be 
made for a proposed purchase of Cuba. Richardson, Messages, 4: 456, 459, 538. 
An appropriation was made in the Act authorizing the acquisitions for the Panama 
Canal. 32 Stat. 481; Crandall, Treaties, Their Making and Enforcement, 2d. ed., 
Washington, 1916, p. 181. 

18 Denmark, 1857, Art. 6; Hanover, 1861, Art. 5; Belgium, 1863, Art. 4. 

1 Debate on Jay Treaty, 1796; Jefferson’s opinion on the Louisiana Purchase; 
debate on the Russian treaty of 1868 ceding Alaska, Wharton, 2: 15-23. Wharton, 
after citing these discussions, concludes that ‘two points may be regarded as ac- 
cepted in the practical working of our government. One is that without a con- 
gressional vote there can be no appropriation of money which a treaty requires to 
be paid. The other is that it should require a very strong case to justify Congress 
in refusing to pass an appropriation which is called for by a treaty.” See also 
Moore, 5: 224-233. 

4% During the debate in the Federal Convention on the constitution of the 
treaty power, Wilson of Pennsylvania was for requiring the sanction of the House 
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such treaties are valid and impose an obligation upon Congress to make 
the appropriation, a point of view well expressed by Senator Cullom in 
1902: 


The House, each time the question was considered, insisted upon its 
powers, but nevertheless it has never declined to make an appropriation 
to carry out the stipulations of a treaty, and I contend that it was bound 
to do this, at least as much as Congress can be bound to do anything 
when the faith of the nation has been pledged. 


There can, however, be no doubt but that Congress is the sole power 
for performing the obligation. Consequently, such provisions, although 
valid, cannot be executed until Congress has acted.” 


of Representatives as well as the Senate. “As treaties,” he said, “are to have the 
operation of laws, they ought to have the sanction of laws also.” On vote, Penn- 
sylvania alone supported the amendment, and immediately the clause as it now 
stands was passed unanimously. (Farrand, 2: 538.) A few days previously an 
amendment proposed by G. Morris, also of Pennsylvania, had failed. It had pro- 
posed, ‘but no Treaty shall be binding on the United States which is not ratified 
by a law.” (Jbid., 2: 392.) Referring to this debate in his message refusing to 
comply with the request of the House of Representatives for papers relating to the 
Jay Treaty, President Washington said, “It is perfectly clear to my understanding 
that the assent of the House of Representatives is not necessary to the validity of 
a treaty.” (Richardson, /: 195; Annals, 4th Cong., 1st sess., p. 760.) A recent 
authority says: ‘‘That Congress is under no obligation to make the stipulated 
appropriation has not been seriously advanced by the House since 1868, although 
individual advocates of the view have not been wanting. (Crandall, op. cit., p. 177.) 
See also Kent, Commentaries, 1: 165; Dana’s Wheaton, sec. 543; Livingston, 
Sec. of State, 1833; Calhoun, Sec. of State, 1844; Wharton, 2: 67-68. 

'® Cong. Rec. 35: 1083. The House of Representatives authorized a committee 
to investigate this statement, but no report seems to have been made. Jbid., 35: 1178. 

‘7 “ And in such a case the representatives of the people and the States exercise 
their own judgment in granting or withholding the money. They act upon their 
own responsibility and not upon the responsibility of the treaty-making power. 
It cannot bind or control the legislature’s action in this respect, and every foreign 
government may be presumed to know that so far as the treaty stipulates to pay 
money, the legislative sanction is required.’””’ Turner v. American Baptist Union, 
2 McLean, 344 (1852). In reference to the discretion of Congress in this matter, 
this undoubtedly goes farther than the bulk of authorities. Supra, note 14. The 
House refused to vote appropriations for the purchase of Alaska until a preamble 
was agreed to, stating that the stipulations of such treaties ‘‘cannot be carried into 
full force and effect except by legislation, to which the consent of both Houses of 
Congress is necessary.” 15 Stat. 198. See also Magoon, Reports, pp. 151 et seq.; 
C. P. Anderson, this JouRNAL, 1: 653. 
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2. The Constitution gives Congress power to “regulate commerce 
with foreign nations,” ‘to lay and collect taxes, duties, imposts and 
excises,’ and provides that “all bills for raising revenue shall originate 
in the House of Representatives.” '* The competence of the treaty 
power to conclude commercial treaties affecting the tariff was ques- 
tioned by the House of Representatives during the debate on the 
commercial convention of 1815 with Great Britain. Cyrus King of 
Massachusetts on this occasion took the extreme position that treaties 
dealing with the ‘‘enumerated powers” of Congress must be laid before 
the House before they became valid, but this was modified in conference 
committee.” On several occasions the House has asserted its abstract 
right, and in 1880 passed a resolution to the effect that the alteration of 
customs duties by the treaty power alone would, in view of Article 1, 
section 7, ‘be an infraction of the Constitution and an invasion of one 
of the highest prerogatives of the House of Representatives.” ?° In 
1844 the Senate refused to give its assent to a commercial treaty nego- 
tiated with the German states because of “want of constitutional com- 
petency”’ to make it, an action which moved Calhoun, then Secretary 


of State, to say: ”! 


If this be the true view of the treaty-making power, it may be truly 
said that its exercise has been one continual series of habitual and un- 
interrupted infringements of the Constitution. From the beginning 
and throughout the whole existence of the Federal Government, it has 
been exercised constantly on commerce, navigation, and other delegated 
powers. 


Although the competence of the treaty power has been clearly 
established by practice, the necessity of congressional action to carry 
out treaties affecting the revenue has usually been recognized, the 
negotiated instrument itself sometimes providing that it shall not 


18 Art. 1, sec. 8, cl. 3, sec. 7, cl. 1. 

19 Annals, 14th Cong., 1st sess., pp. 538, 1019; Moore, 5: 

20 Cong. Rec., 10: 532; House Journal, 46th Cong., 2d sess., p. 323; Crandall, 
op. cit., p. 195. See also, in reference to Hawaiian reciprocity treaty of 1884, House 
Report, No. 4177, 49th Cong., 2d sess.; in reference to reciprocity treaties of 1902, 
Cong. Rec., 35: 1178, 1181; C. P. Anderson, this JouRNAL, 1: 648 et seg. 

21 Mr. Calhoun to Mr. Wheaton, June 28, 1844, Moore, 5: 164. 
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become valid until the necessary legislation has been passed.” With 
some dicta to the contrary,” the courts have been inclined to recognize 
such treaties as valid and self-executing, though subject to any adverse 
action which Congress may subsequently take.”* 

3. Congress is given power “to dispose of and make all needful 
rules and regulations respecting the territory” of the United States.* 
The validity of treaties annexing or ceding territory has been questioned 
on the ground of the invasion of this congressional prerogative.* As 
is well known, Jefferson doubted the competence of the treaty power 
to acquire territory and regarded his ewn acquisition of Louisiana as 
needing congressional ratification.” The power was, however, ac- 
quiesced in, in the case of both Louisiana and Florida, and in American 


Insurance Co. v. Canter,*® Chief Justice Marshall considered the ac- 
quisition of territory to be inherent in the treaty-making power and 
remarked that it was the rule rather than the exception for treaties of 
peace to involve an acquisition or cession of territory. In the Dred 
Scott case, Chief Justice Taney went so far as to assume that the 
treaty-making power could acquire territory and in doing so incorporate 
it into the United States in the meaning of the constitutional guarantees. 


2 Art. 8 of the reciprocity treaty with Mexico of 1883 provided that the treaty 
should not go into effect “‘until the laws and regulations that each shall deem neces- 
sary to carry it into operation shall have been passed both by the Government of 
the United States of America and by the Government of the United Mexican States, 
which shall take place within twelve months from the date of the exchange of rati- 
fications to which article ten refers.” Congress failed to act, although the time was 
twice extended by protocol, and the treaty lapsed. Moore, 5: 222. 

* “Tt certainly cannot be admitted that the power of Congress to lay and col- 
lect taxes and duties can be curtailed by an arrangement made with a foreign na- 
tion by the President and two-thirds of a quorum of the Senate.’”’ Fuller, C. J., in 
Downes v. Bidwell, 182 U. 8. 370. See also White, J., dissent in Dooley v. U. S., 
182 U. 8. 241, and concurrence in Downes v. Bidwell, 182 U. 8. 313. 

* Bartram v. Robertson, 122 U. 8. 116 (1887); Whitney v. Robertson, 124 U. S. 
190 (18838). 

2% Art. 4, sec. 3, cl. 2. 

2 It has also been suggested that annexation of territory might seriously affect 
the revenues and hence amount to an invasion of Art. 1, sec. 7, cl. 1. White, J., 
Insular Cases, supra, note 23; Magoon, Reports, p. 152. 

27 Jefferson, Works, 4: 500; Wharton, 2: 19; Moore, 5: 225. 

28 American Insurance Co. v. Canter, 1 Pet. 511 (1825). 

29 Scott v. Sanford, 19 How. 393 (1857). 
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This view, however, was somewhat modified in the Insular Cases, which 
have reached a peculiar compromise by acknowledging the competence 
of the treaty-making power to acquire territory but reserving to Congress 
the authority to make it a part of the United States in the usual meaning 
of the term in the Constitution. Thus treaty acquisitions are neither 
foreign ® nor part of the United States,* but occupy the status of un- 
incorporated territory, or “territory appurtenant and belonging to the 
United States but not part of the United States within the revenue 
clauses of the Constitution” or, it may be added, of the guarantees 
relating to criminal procedure till Congress has acted.* Thus treaties 
annexing territory and also those ceding it (with the possible exception 
of territory within a State) are valid, but the status of annexed territory 
depends upon congressional action. Provisions in such treaties attrib- 
uting specific rights to individuals in the annexed territory are, how- 
ever, self-executing and immediately applicable in courts.* 

4. Congress is given power ‘‘to constitute tribunals inferior to the 
Supreme Court.” ** Treaties providing for the organization of extra 
territorial and international courts do not conflict with this provision, 
nor with the provision of Article III that ‘The judicial power of the 
United States shall be vested in one Supreme Court, and in such in- 
ferior courts as the Congress may from time to time ordain and es- 
tablish. The Judges, both of the supreme and of the inferior courts, 
shall hold their offices during good behavior, and shall, at stated times, 
receive for their services a compensation, which shall not be diminished 
during their continuance in office.” * In organizing courts the treaty 
power appears to be bound by none of the limitations here prescribed 


809 De Lima v. Bidwell, 182 U.S. 1; Fourteen Diamond Rings v. U.S., 183 U.S. 
176; Gonzales v. Williams, 192 U. S. 1. 

31 Downes v. Bidwell, 182 U. 8S. 244; Dooley v. U. S., 183 U. S. 151. 

% Brown, J., in Downes v. Bidwell, 182 U. 8S. 244 (1900); Hawaii ». Mankichi, 
190 U.S. 197; Dorr v. U. S., 195 U. 8. 188. These opinions agree with the exhaustive 
report of C. E. Magoon, legal adviser of the War Department, on the status of 
the dependencies of the United States, Report, Feb. 12, 1900, pp. 37-120; Sept. 20, 
1900, pp. 121-173. 

3 U. S. v. Percheman, 7 Pet. 51, overruling on this point Foster v. Neilson, 
2 Pet. 253; U.S. v. Arredondo, 6 Pet. 691; Moore, 1: 415. 

4 Art. 1, sec. 8, cl. 9. 

% Art. 3, sec. 1. 
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for Congress in organizing ‘federal courts.” ** Thus the Supreme 
Court has said: 


The treaty-making power vested in our government extends to 
all proper subjects of negotiation with foreign governments. It can, 
equally with any of the former or present governments of Europe, make 
treaties providing for the exercise of judicial authority in other coun- 
tries by its officers appointed to reside therein. . . . The Constitution 
can have no operation in another country. When, therefore, the repre- 
sentatives or officers of our government are permitted to exercise author- 
ity of any kind in another country, it must be on such conditions as the 
two countries may agree, the laws of neither one being obligatory upon 


the other. 


The action of the treaty power since its foundation in providing for 
extraterritorial courts with civil and criminal jurisdiction over American 
citizens in non-Christian countries; ** for foreign consular courts with 
jurisdiction over the seamen of their countries in the United States; *® 
for special claims courts to distribute international indemnities;“ for 


% It may be noted that Congress is not limited by this provision in organizing 
courts for the territories (American Insurance Co. v. Canter, 1 Pet. 511), and that 
the executive may organize courts for local administration, but may not endow them 
with general admiralty and prize jurisdiction (Jecker v. Montgomery, 13 How. 498), 
in territory under military occupation (Neeley v. Henkel, 180 U.S. 109), or in annexed 
territory under military government. (Cross v. Harrison, 16 How. 164; Magoon, 
Reports, pp. 16, 30.) 

37 Jn re Ross, 140 U.S. 453 (1890), Scott, p. 238. 

88 The earliest appears to have been with Morocco, 1787, Arts. 20-21. 

89 The authority of such courts has been called “ministerial,” not “judicial” 
(Cushing, Att. Gen., 1857, 8 Op. 390), but it is difficult to mark the distinction, for 
the French treaty of 1788, Art. 12, provided that disputes between seamen “shall 
be determined by the respective consuls . . . either by a reference to arbitration 
or by a summary judgment” and ‘the appeals from the said consular sentences shall 
be carried before the tribunals of France or of the United States, to whom it may 
appertain to take cognizance thereof.”” The Prussian treaty of 1828, Art. 10, gives 
the consuls the right “‘to act as judges and arbitrators in such differences as may 
arise between the captain and crews of the vessels belonging to the nation whose 
interests are committed to their charge, without the interference of the local authori- 
ties.” See The Kénigin Luise, 184 Fed., 170 (1910). 

® By the treaty with France of 1803, the United States agreed to provide for 
the distribution of an amount not over twenty million francs to its citizens for debts 
other than spoliations due before Sept. 30, 1800. No specific provision was made for 
liquidating the spoliation claims, but after three-quarters of a century Congress 
authorized the Court of Claims to undertake this task. (Moore, 6: 1022; G. A. 
King, The French Spoliation Claims, this JouRNAL, 6: 359, 629, 830.) Congress 
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special and permanent arbitration courts,“ and for an international 
court of prize,* adds the sanction of practice to the logic of the court. 
By providing supplementary legislation “ where necessary to make 
such courts effective, Congress has recognized their validity, and its 
own obligation to carry out the undertakings initiated by the treaty 
power. It appears that the constitutional provisions refer only to courts 
exercising the judicial power described in Article III, section 2, within 
the territory of the actual States of the Union, and do not prevent 
the organization in a different manner of courts in other territory or 
exercising a different judicial power.“ A possible conflict which may 
arise between the exercise of jurisdiction by such treaty-established 
courts and the judicial power of the United States will be considered 
later. ® 

5. The Constitution gives Congress power “to declare war.” In 
his address to the Senate on January 22, 1917, President Wilson sug- 
gested that the time was near when the United States would “add their 
authority and their power to the authority and power of other nations 
to guarantee peace and justice throughout the world.” A widely dis- 


was dilatory in establishing the commission required by Arts. 9 and 11 of the treaty 
with Spain of 1819, but the Supreme Court said, “‘undoubtedly Congress was bound 
to provide such a tribunal as the treaty described.” (U.S. v. Ferreira, 13 How. 45, 
48; Moore, 5: 856.) Commissions were also established under the treaty with 
Mexico, 1848, Art. 15; treaty with Spain, 1898, Art. 7. 

41 See Jay Treaty with Great Britain, 1794, Arts. 6, 
with Great Britain, 1871; I Hague, 1899, 1907. 

4 XII Hague, 1907. This convention has not been ratified, but it was signed 
and ratification was advised by the Senate, Feb. 15, 1911. The jurisdiction of the 
court was made alterable to an action in damages against the United States by a 
protocol, but apprehension of a conflict with judicial power, not congressional power, 
was the motive. 

43 In reference to American consular courts, see Act of Aug. 11, 1848, and Rev. 
Stat. 4083-4130; Moore, 2: 613. In reference to foreign consular jurisdiction over 
seamen, see Act of June 11, 1864, 13 Stat. 12; Judicial Code of 1911, sec. 271. In 
reference to Spanish treaty claims court, see Act of March 2, 1901, 31 Stat. 877. 
International arbitration courts have not required supplementary legislation in their 
organization, although payment of an award against the United States requires an 
appropriation by Congress. 

“4 See J. P. Hall, Constitutional Law, sec. 263, swpra, notes 36, 37. 

% Infra, p. 85. 

# Art. 1, sec. 8, cl. 11. 
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cussed proposal for such a guarantee is that of the League to Enforce 
Peace. After providing for arbitration and conciliation, this program 
stipulates that ~ the signatory Powers shall jointly use forthwith both 
their economic and military forces against any one of their number that 
goes to war, or commits acts of hostility, against another of the signa- 
tories before any question arising shall be submitted as provided in the 


foregoing.” 


It has been objected that the United States could not enter into a 
treaty with such a provision because, if faithfully executed, it would 
amount to a delegation of the power to declare war to the international 
commission which was given the function of declaring when the cir- 
cumstances contemplated existed, or at least it would deprive Congress 
of its discretion in performing this “solemn, sovereign act.” “ 

The question has never arisen for judicial decision, but it appears 
that the treaty-making power sustained the constitutionality of such 
a provision in ratifying the treaty with Panama of 1903. Article 1 
provides “The United States guarantees and will maintain the 
independence of the Republic of Panama.” It is impossible to 
interpret this provision except as demanding a declaration of war 
in certain contingencies.“ Treaties of guarantee® and active 


47 Cosmos, The Basis of a Durable Peace, New York, 1917, p. 103; W. J. Bryan, 
Lake Mohonk Conference on International Arbitration, 1916, p. 146. See also St. 
George Tucker, ed. of Blackstone, 1: 338. 

‘8 There has been much discussion of the nature of the obligation assumed by 
states in treaties of guarantee. It is generally agreed that the obligation must be 
interpreted with reference to the political situation. Thus, in a collective guarantee, 
the minority of guarantors would not be obliged to go to war if the majority were 
bent on themselves violating the guarantee. Lord Derby, 1876, Hansard, III, 
229: 1891. In 1867 Lord Derby had taken the extreme position that a collective 
guarantee imposed no obligation unless all the guarantors were in concert. (Han- 
sard, III, 188: 150.) Mr. Gladstone, 1870, 1872, 1877, Hansard III, 203: 1787, 
210: 1178, 232: 475; Oppenheim, International Law, Ist ed., 1: 575; G. G. Wilson, 
Neutralization in Theory and Practice, Yale Review, 4: 474 (April, 1915); C. P. 
Sanger and H. T. J. Norton, England’s Guarantee to Belgium and Luxemburg, 
London, 1915, p. 120. 

** The most emphatic guarantee was that made to Colombia in the treaty of 
1846, Art. 35, sec. 1: “And in order to secure to themselves these advantages, etc., 

. the United States guarantee, positively and efficaciously, to New Granada, by 
the present stipulation, the perfect neutrality of the before-mentioned isthmus, 
with the view that the free transit from the one to the other sea may not be 
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alliance ® have not, it is true, been common in the history of the United 
States, although in that of other countries they play a prominent part. 

Virtually the same constitutional question is at issue in treaties 
prohibiting war under specified conditions — the discretion of Congress 
to declare war is equally limited. Of this character are Article 21 of 
the Treaty of Guadaloupe Hidalgo with Mexico,® Article 1 of the II 
Hague Convention, 1907,” and the twenty-odd Wilson-Bryan peace 
treaties concluded since 1914. The latter, in requiring the parties “not 


interrupted or embarrassed in any future time in which this treaty exists; and in 
consequence the United States also guarantee, in the same manner, the rights of 
sovereignty and property which New Granada has and possesses over the said terri- 
tory.”’ It does not appear to have been effective. See also treaties with France, 
1778, Art. 11; Nicaragua, 1867, Art. 15; Cuba, 1903, Art. 7. 

5° The only treaty of active alliance concluded by the United States, has been 
that with France of 1778, concluded before either the Articles of Confederation or 
the Constitution were in effect. The military coéperation required by Art. 1 referred 
only to the existing war with Great Britain. 

1 And if by these means they should not be able to come to an agreement, a 
resort shall not, on this account, be had to reprisals, aggression, or hostility of any 
kind, by the one republic against the other, until the government of that which 
deems itself aggrieved shall have maturely considered, in the spirit of peace and good 
neighborship, whether it would not be better that such difference should be settled 
by the arbitration of commissioners appointed on each side, or by that of a friendly 
nation. And should such course be proposed by either party, it shall be acceded to 
by the other, unless deemed by it altogether incompatible with the nature of the 
difference, or the circumstances of the case.” Revised, 1853, Art. 7. A number 
of treaties require the parties to abstain from reprisals or war for violation of the 
terms of the treaty until the “party considering itself offended shall first have pre- 
sented to the other a statement of such injuries or damages, verified by competent 
proof, and demanded justice and satisfaction, and the same shall have been either 
refused or unreasonably delayed.’”’ Morocco, 1787-1836, Art. 24; 1836, Art. 24; 
Algiers, 1795-1815, Art. 22; Tripoli, 1796-1805, Art. 12; 1805, Art. 15; Tunis, 
1797-1904, Art. 15; Brazil, 1828, Art. 33, sec. 3; Peru-Bolivia, 1836-1839, Art. 30, 
sec. 3; Colombia, 1846, Art. 35, sec. 5; Peru, 1851-1863, Art. 40, sec. 3; Bolivia, 
1858, Art. 36, sec. 3. 

52 The reservations of the United States on this convention referred only to 
the manner of arbitration, not to the duty to abstain from war, Malloy, Treaties, 
etc., p. 2259. The compulsory arbitration provisions of the proposed Taft treaties 
of 1911 were amended by the Senate on constitutional grounds, but not the one here 
in question. The majority of the Foreign Relations Committee thought that ulti- 
mate decision by a joint high commission on the question of what subjects were 
justiciable and hence subject to compulsory arbitration would amount to an un- 
constitutional delegation of power to decide in each instance on this question by 


the treaty power itself. See infra, note 121. 
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to declare war or begin hostilities during such investigation and report”’ 
(of an international commission, which may occupy a year), limit the 
discretion of the war power in point of time, while the ‘Convention re- 


specting the Limitation of Force for the Recovery of Contract Debts 
(II Hague, 1907) limits the subject-matter which may ultimately be 


made a pretext for war. 
Treaties of this character could hardly come before the courts for 


interpretation. A declaration of war contrary to the treaty, or a failure 
to declare war when required by the treaty, would be equally accepted 
by the judiciary as valid decisions of a “political question.” * Yet it 
is believed that long practice * and the reason of the thing fully sustain 
the constitutional competence of the treaty-making power to conclude 
such agreements and their validity when ratified. The treaty power 
does not ‘declare war’; it simply, in the words of Mr. Taft: © 


53 The Prize Cases, 2 Black 635. 

5 Aside from its first treaty, the French treaty of alliance and guarantee of 
1778, no less than thirty treaties, distributed throughout its history, definitely limit 
the war power of the United States (supra, notes 51 and 52), not to mention the 
obligation implied in the numerous treaties stipulating for “perpetual peace and 
amity’’ between the contracting parties, the many bilateral arbitration treaties 
providing for the submission to arbitration of all disputes of ‘‘a legal nature’’ which 
“do not affect the vital interests, the independence, or the honor of the two con- 
tracting states, and do not concern the interests of third parties,” and the general 
pacific settlement treaties of The Hague providing that “in case of serious disagree- 
ment or dispute, before an appeal to arms, the contracting Powers agree to have 
recourse, as far as circumstances allow, to the good offices or mediation of one or 
more friendly Powers.” 

55 W.H. Taft, address May 26, 1916, before League to Enforce Peace, Enforced 
Peace, p. 64. Ex-Justice Hughes, in carefully weighed terms, has expressed the 
same opinion as the ex-President: “Congress alone has the power to declare war, 
and any agreement made by the United States to coéperate in coercive measures 
amounting to war would necessarily be subject to the exercise by Congress of its 
unquestioned authority. But this does not mean that the treaty-making power 
may not, if it is found to accord with national interests and policies, aid in form- 
ing an international organization believed to be necessary and practicable, although 
its offer of coéperation in any given contingency must be subject to the well-known 
conditions which inhere in our constitutional form of government. Congress indeed 
will have all its powers, but its course of action will depend upon the world out- 
look of the nation, and we should do what we can to promote an enlightened con- 
ception of our international responsibility.” Address before Long Beach Conference 
on Foreign Relations, May 28, 1917, Proceedings, Academy of Political Science, 


Vol. 7, No. 2, p. 14. 
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creates the obligation to declare war (or refrain from doing so) in certain 
contingencies. That obligation is to be discharged by Congress under 
its constitutional power to declare war. If it fails to do so, and thus 
comply with the binding obligation created by the treaty-making power, 
then it merely breaks the contract of the Government. It is left to 
Congress to carry out that which we in a constitutional way have agreed 
to do. Thus to impose in a constitutional way, by treaty, an obligation 
on Congress is not to take away its power to discharge it or to refuse to 
discharge it. 


It is probable that the use of force to fulfill the guarantees required 
by such a concert of Powers would not generally require a declaration 
of war, but would be within the competence of the President alone. 
Article 1, section 8, clause 15 of the Constitution authorizes Congress 
“to provide for calling forth the militia to execute the laws of the 
Union, suppress insurrections and repel invasions.” In conferring this 
power upon the President, Congress has interpreted it as including the 
land and naval forces as well as the militia,®® and “danger of invasion”’ 
as well as actual invasion.” A violation of a treaty to which the United 
States was a party, if not a violation of a “‘law of the Union,’ might 
be accompanied by circumstances amounting to “invasion”’ or “danger 
of invasion.” The power to determine when these circumstances 
exist has been held to lie with the President,” and it was under this 
power that President Lincoln first called out the national forces to 


86 Act of March 3, 1807, 2 Stat. 443. 

57 Act of Jan. 21, 1903 (Dick Act), 32 Stat. 776, sec. 4; 35 Stat. 400; 38 Stat. 
284; based on Acts of May 2, 1792, and Feb. 28, 1795, 1 Stat. 264, 424. 

58 Although by Art. 6, sec. 2, treaties are the “supreme law of the land,” for 
this clause “‘laws”’ have been held to refer only to laws of territorial effect. Wicker- 
sham, Att. Gen., 29 Op. 322 (1912); Ordronaux, Constitutional Legislation, Phila- 
delphia, 1891, p. 501; J. N. Pomeroy, Constitutional Law, 9th ed., Boston, 1886, 
p. 387; Kneedler v. Lane, 45 Pa. St. 238, 244 (1863). A contrary opinion was ex- 
pressed by Judge Advocate General Davis in 1908, Cong. Rec., 42: 6943. See also 
report of Efficiency and Economy Committee, State of Illinois, 1915, pp. 889 et seq. 

59 The proposition that this clause permits the use of forces only within the 
territory of the United States can hardly be sustained in view of the fact that statutes 
specify that they may be used “within or without the territory of the United 
States.” 35 Stat. 400, sec. 5; 38 Stat. 284, sec. 4. A use outside the territory, how- 
ever, could only be justified by hot pursuit of the invader or strategic necessity to 
apprehend a threatened attack. See Wickersham, Att. Gen., 29 Op. 324; Pomeroy, 
Constitutional Law, p. 387. 

60 Martin v. Mott, 12 Wheat. 19; Luther v. Borden, 7 How. 1. 
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suppress the Southern rebellion.*t Undoubtedly the uses of the militia 
contemplated by this clause are essentially domestic, yet the practice 
under it shows that force may be used to the greatest extent without a 
declaration of war by Congress. 

In external affairs an analogous authority to use the forces is given 
immediately to the President by the implied power over foreign relations 
and the powers inherent in the “Commander in Chief of the army and 
navy of the United States. This office undoubtedly confers authority 
to use these forces for protective and defensive purposes in measures 


62 


short of war, such as display of force and limited use of force, an au- 
thority frequently exercised. Such measures as these, coupled with 
the economic pressure which might be brought by embargoes and non- 
intercourse, would be the most important means for carrying out obli- 
gations of international guarantee. The latter methods, as interfering 
with commerce and revenue, would require the sanction of Congress,™ 


6! Tt was of course impossible to declare war in this case. See The Prize Cases, 
2 Black 635. @ Art. 2, sec. 2, cl. 1. 

68 Authorized by President alone: Navy dispatched against Tripolitan pirates, 
1801 (Jefferson’s Message, Dec. 8, 1801; Richardson, 1: 326; action later ratified 
by Congress, Act. of Feb. 6, 1802, 2 Stat. 129); sloop Dale threatened bombardment 
of Island of Johanna, 1851 (Moore, 7: 112); bombardment of Greytown, Nicaragua, 
1854 (Moore, 7: 112); engagement of U. S. 8S. Wyoming in Straits of Shimonosiki, 
Japan, 1863 (Moore, 7: 116); dispatch of U. 8. S. Shawmut to Venezuela, 1871 
(Moore, 7: 112); dispatch of U. 8. S. Wachusett to Ecuador, 1885 (Moore, 7: 108); 
landing of forces in Peking, China, in defense of legation from Boxers, 1900 (Moore, 
5: 476-493); landing of troops at Vera Cruz, Mexico, April 21, 1914 (Am. Year 
Book, 1914, p. 34; later ratified by joint resolution of Congress expressly denying 
intention to make war, April 22, 1914, 38 Stat. 770); punitive expedition to Mexico, 
1916 (Am. Year Book, 1916, pp. 79, 312; ratified by Senate resolution denying in- 
tention to intervene, March 17, 1916, Cong. Rec., 53: 4274). 

With authority of Congress but no declaration of war: French reprisals, 1798— 
1799 (1 Stat. 361, 572, 578, 743; Moore, 7: 155); dispatch of navy against Algerine 
pirates, 1815 (3 Stat. 230); dispatch of frigate Sabine to Asuncion, Paraguay, 1858 
(joint resolution, June 2, 1858, 11 Stat. 370; Moore, 7: 109). 

See E. Root, address in the Senate, Aug. 14, 1912, Cong. Rec. 48: 10929; Mili- 
tary and Colonial Policy of the United States, Cambridge, 1916, p. 157; J. R. Clark, 
Jr. (Solicitor of Dept. of State), Right to protect citizens in foreign countries by 
landing forces, Washington, 1912; E. M. Borchard, The Diplomatic Protection of 
Citizens Abroad, New York, 1915, p. 452. 

6 Congress has authorized general embargoes in 1794 (1 Stat. 400) and 1807 
2 Stat. 451); nonintercourse with designated foreign states, 1798 (1 Stat. 565) 
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but a declaration of war would seldom be appropriate. War has for 
its immediate end the “complete submission of the enemy” © so that 
the victorious party may carry out his ultimate political ends. The 
use of force here contemplated would have the immediate end of en- 
forcing international law and treaties. There would be no question of 
bringing about “the complete submission”’ of the state acted against 
but only such a change of policy as might be necessary to insure the 
observance of law. There is no clash of equally valid political ends, 
but simply a clash of the policy of one with the law. 

A leading authority on the protection of citizens abroad has said: 


Inasmuch as the Constitution vests in Congress authority “to de- 
clare war” and does not empower Congress to direct the President to 
perform his constitutional duties of protecting American citizens on 
foreign soil, it is believed that the Executive has unlimited authority to 
use the armed forces of the United States for protective purposes abroad 
in any manner and on any occasion he considers expedient. 


If the general powers of the Executive confer this authority for the 
protection of citizens abroad, it seems probable that they confer an equal 
authority to employ forces in a joint policing operation for the main- 
tenance of international law and treaties. It has long been recognized 
that the maintenance of the general law is an essential element in the 
security of each state,® and a legal obligation on the part of each state to 


and 1809 (2 Stat. 528), and an embargo on arms to American countries in case of 
domestic violence, 1912 (37 Stat. 630). The use of reprisals would also require 
congressional sanction (Constitution, Art. 1, sec. 8, cl. 11). See President Jack- 
son’s demand for authority to use reprisals against France, Message, Dec. 1834, 
Moore, 7: 123. 

6 U.S. Rules of Land-Warfare, 1914, Art. 10; Wilson and Tucker, International 
Law, 7th ed., p. 237. 6@ Borchard, op. cit., p. 452. 

6b “The laws of natural society are of such importance to the safety of all 
states, that if they accustom themselves to trample them under their feet, no people 
can flatter themselves with the hopes of self-preservation, and of enjoying tranquillity 
at home, whatever wise, just, or moderate measures they may pursue. Now all 
men and all states have a perfect right to those things that are necessary to their 
preservation, since this right is equivalent to an indispensable obligation. All 
nations have then a right to repel by force what openly violates the laws of the 
society which nature has established among them, or that directly attacks the wel- 
fare and safety of that society.”” Vattel, Le Droit des Gens, prelim. sec. 22. See also 
Grotius, De Jure Belli ac Pacis, Prolegomena, secs. 18, 19; lib. 2, c. 20, sec. 40, 
par. 4; c. 25, sec. 6. 
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aid in the maintenance of that law has been growing into recognition.® 
It follows that the employment of force, if necessary to maintain the law, 
is justified by the elementary right of self-preservation, if not positively 
demanded by the responsibilities of membership in the society of nations. 
Since the President, as Chief Executive and Commander in Chief of 
the army and navy, is charged with the defense of the nation and the 
fulfillment of international responsibilities of an executive nature, his 
authority to use the national forces so far as necessary to maintain the 
law of nations seems to be constitutionally recognized and its exercise 
would seem to be no infringement upon the prerogative of Congress to 
declare war. 

6. Congress is given power “to define and punish piracies’” and 
“offenses against the law of nations.” © Secretary of State Marcy ad- 
vised *? that a provision in a proposed treaty with Venezuela providing 
that citizens of one country accepting letters of marque to cruise against 
the other should be treated as pirates, would be void as in conflict with 
this constitutional prerogative of Congress, although he admitted that 
such provisions had been included in a number of earlier treaties “evi- 
dently by an oversight of one of the provisions of the Constitution.” 


6¢ “TF the law of nations is to be binding, if the decisions of tribunals charged 
with the application of that law to international controversies are to be respected, 
there must be a change in theory, and violations of the law of such a character as 
to threaten the peace and order of the community of nations must be deemed to 
be a violation of the right of every civilized nation to have the law maintained and 
a legal injury to every nation.” (E. Root, The Outlook for International Law, 
this JourNnaL, 10: 9.) “That commonwealth is best administered in which any 
wrongs that are done to individuals are resented and redressed by the other members 
of the community, as promptly and as vigorously as if they themselves were per- 
sonal sufferers.” (Plutarch, Solon, sec. 18.) This applies to the great common- 
wealth of civilized states. If this feeling were utterly extinct, the phraseology of 
international law would be idle gibberish and the world would be utterly abandoned 
to the cupidity and the violence of the selfish and the strong. If this feeling were 
universal or even if it were materially strengthened, the projects of compulsory 
arbitration (which one so often reads of) would become realities instead of being 
sneered at as reveries, and warfare, with its calamities and its abominations, might 
be almost banished from the globe.’’ (Creasy, First Platform of International 
Law, London, 1876, p. 44.) See also Sheldon, Amos, Jurisprudence, London, 1872, 
pp. 411, 456. % Art. 1, sec. 8, cl. 10. 

67 Mr. Marcy, Sec. of State, to Mr. Aspurta, Nov. 15, 1854; Moore, 2: 978, 
5: 169. See also The Bello Corrunes, 6 Wheat. 152. 
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Congress evidently did not entertain this view of its prerogatives in its 
early history, for the Neutrality Act of 1794 provided that “nothing in 
the foregoing Act shall be construed to prevent the prosecution or punish- 
ment of . . . any piracy defined by a treaty or other law of the United 
States.” * The term ‘‘treaty” was undoubtedly inserted to insure the 
validity of provisions of this character in treaties with France (1778, 
Article 21), The Netherlands (1782, Article 19), Sweden, (1783, Article 
23), and Prussia (1785, Article 20) all then in force.™ By 1818 the doc- 
trine had grown up that the Federal courts enjoy no common-law 
criminal jurisdiction,” and in the revision of the neutrality laws of that 
date the proviso was changed to read “‘any piracy defined by the laws of 
the United States.”’ 7! In 1847 Congress again recognized the validity, 
if not the self-executing character, of such provisions by passing a law 
“providing for the punishment of offenses declared piracy in United 
States treaties,” 7 an Act which Mr. Marcy must have overlooked in 
writing his opinion seven years later. 

Congress is given power ‘‘to make rules concerning captures on land 
and water.” Rules of contraband, blockade and maritime capture 
were among the commonest provisions of early treaties and form a large 
part of the subject-matter of the Hague Conventions of 1907 and the 
Declaration of London of 1909.74 No instance is known of a doubt 
being expressed on the constitutionality of these treaties on the 
grounds of usurpation of the prerogatives of Congress. On the con- 
trary, the courts have regarded these provisions as self-executing and 
have applied them as law in numerous cases.” 


68 1 Stat. 384, 520. 

69 Other treaties containing this provision are Great Britain, 1794, Art. 21; 
Spain, 1795, Art. 14; Colombia, 1824, Art. 22; Guatemala, 1849, Art. 24; Salvador, 
1850, Art. 20; Peru, 1870, Art. 28; Ecuador, 1879, Art. 25. 

70 U. S. v. Worral, 2 Dall. 384 (1798); U. S. v. Hudson, 7 Cranch 32 (1812); 
U. 8. v. Coolidge, 1 Wheat. 415 (1816); U.S. v. Eaton, 144 U. S. 677. 

71 3 Stat. 447, 450, sec. 13. 

7 9 Stat. 175; Rev. Stat., sec. 5374; Criminal Code of 1909, sec. 305. 

7% Art. 1, sec. 8, cl. 11. 

™% Although never ratified, the Senate advised ratification of the Declaration, 
April 24, 1912, Charles, Treaties, p. 266. 

7% As examples see The Phoebe Anne, 3 Dall. 319; The Amity, Fed. Cas. 9741; 
The Friendship, Fed. Cas. 329) (all applying Art. 17 of the treaty with France, 
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A comparison of this provision of the Constitution with that relating 
to ‘‘piracies” and “offenses against the law of nations” indicates that 
there is no distinction between the authority of Congress in the two cases. 
If the prerogative of Congress could be invoked as against treaty crimes, 
so could it against treaty prize rules. The distinction actually rests on 
the fact that the criminal law applicable by the Federal courts has been 
held to be strictly statutory, 7° whereas prize law is embodied in inter- 
national law.” This reasoning is further supported by the attitude 
of courts on treaties requiring extradition for certain offenses. These 
treaties involve no delegated power of Congress, so there is no possibility 
of a conflict, yet it has been generally held that legislation is necessary 
to give courts authority to execute them.”* The obligation of Congress 
to supply the necessary legislation seems to be unquestionable. 

7. Many of the other powers specifically given to Congress cover a 
subject-matter frequently included in treaties. It is enough to mention 
the establishment of a uniform rule of naturalization,” the fixing of a 
standard of weights and measures,” the establishment of post offices,*! 
the protection of patents and copyrights.*? In fact, the majority of 


1778); The Appam, 37 Sup. Ct. 337 (applying XIII Hague Convention of 1907, 
Art. 22). 

76 Supra, note 70. 

77 Glass v. The Betsey, 3 Dall. 6 (1794); Talbot v. Jansen, 3 Dall. 133 (1796); 
The Estrella, 11 Wheat. 298 (1819). 

78 Case of the British Prisoners, 1 Wood and Min. 66; Jn re Metzger, 5 How. 
176 (1847); Corwin, National Supremacy, New York, 1913, p. 278; this JourNAL, 
10: 723. 

79 Art. 1, sec. 8, cl. 4. See naturalization treaties, Great Britain, 1820; North 
German Union, 1868, etc. 

8° Art. 1, sec. 8, cl. 5. See International Bureau of Weights and Measures, 1875. 

8t The Universal Postal Union Conventions, 1891, 1897, were ratified by the 
President alone, under authority of an Act of Congress, June 8, 1872, 17 Stat. 304, 
sec. 167; Moore, 5: 220. 

8 Art. 1, sec. 8, cl. 8. Literary and Artistic Copyright Convention with South 
American States, 1902. Congress has authorized the President to regulate inter- 
national copyright by proclamation on a reciprocal basis, Act of March 3, 1891, 
26 Stat. 1110, sec. 13; Moore, 5: 219. Convention for International Protection of 
Industrial Property (patents and trade-marks), 1883. Congress has no independent 
power to regulate trade-marks (Trade-Mark Cases, 100 U. 8. 82 (1879), but the 
treaty power can act in this field and Congress may then pass laws supplementary 
to conventions. Corwin, op. cit., p. 205. 
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powers delegated to Congress are eminently appropriate for treaty 
negotiation and have been the subject of a large part of the treaties 
ratified and acted upon in the past. This fact certainly raises a pre- 
sumption that the treaty power is competent to deal with matters 
delegated to Congress, for were the opposite true, the number of con- 
stitutional treaties to which the United States is a party would probably 
not exceed a score, and these, dealing solely with the “‘nondelegated” or 
“reserved powers”’ of the States, would be the very ones denounced as 
unconstitutional by the ‘States’ rights” school. If in truth the treaty 
power were doomed to steer between a perpetual Scylla of “‘States’ 
rights’’ and an endless Charybdis of congressional prerogatives, the 
ship of state would soon be shattered upon the rocks of unconstitution- 
ality in its international dealings. 

It must always be borne in mind that in most cases powers were 
given to Congress in pursuance of a scheme of distribution between 
Congress and State legislatures. Where no distribution between Con- 
gress and the treaty-making power was intended, none was made. 
If a ratified treaty covers a subject-matter appropriate for international 
negotiation, the fact that it concerns matters within the powers of 
Congress enumerated by the Constitution does not affect its validity. 
The only question that can arise is whether or not it is self-executing. 

Practice indicates that treaty provisions dealing with matters which 
for historical and practical reasons have been placed by the Constitution 
peculiarly within legislative competence,* require congressional codpera- 
tion for their execution. Of this character are treaty provisions dealing 
with finances, whether (1) requiring appropriations of money, or (2) 
altering revenue laws and commercial regulations. While, even in these 
matters, Congress is under a positive obligation to act so as to give 


8 See H. S. Tucker, Limitations on the Treaty-Making Power under the 
Constitution of the United States, Boston, 1915; W. E. Mikell, University of 
Pennsylvania Law Rev., 57: 435, 528. 

* The Constitution not only gives the financial powers to Congress, but it 
gives them exclusively and especially to the House of Representatives. The termi- 
nology of Art. 1, sec. 7, cl. 1, and Art. 1, sec. 9, cl. 7, is a different sort of delegation 
from the powers given by Art. 1, sec. 8. This is a recognition of the historical con- 
nection between control of the purse and the rise of the House of Commons in England. 
See the Federalist, No. 58; Magoon, Reports, p. 151. 
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effect to a ratified treaty, yet the treaty-making power is under an 
equal obligation to consider, in connection with its view of international 
policy, the views on domestic policy of Congress, before finally rati- 
fying the instrument. In these matters foreign and domestic policy 
are connected with extraordinary intimacy, and a complete collabo- 
ration of the treaty power and the legislative power is necessary. 
An opportunity for Congress to pass upon treaties of this character 
before ratification would seem generally expedient though not legally 
necessary .*® 

Other treaty provisions require for their performance detailed sup- 
plementary legislation or specific acts which the Constitution directs 
to be performed by Congress. In this category are treaty provisions 
requiring (3) the incorporation and administration of territory,®* (4) the 
organization of courts and carrying out of their awards, and (5) a declara- 
tion of war in certain contingencies, or abstention from war.’’? In these 
cases Congress is bound to act and carry out in good faith the obligations 
which the treaty power has undertaken. These matters are ones upon 
which a proper decision might be expected from a comprehensive view 
of international relations, and hence the treaty power enjoys a greater 
freedom of action than in those of the former category. 

Another class of treaty provisions are by nature self-executing, but 
because of historical tradition and constitutional interpretation require 
legislation to be executable. Here are included treaties (6) defining 
crimes and extending criminal jurisdiction. The common law has been 
traditionally assiduous in protecting the individual against arbitrary 
criminal punishment, and this spirit, especially in reference to criminal 
procedure, has been embodied in Article 3, section 2, clause 3, the Fifth 
and Sixth Amendments, but Federal courts are not denied a general 


% The objection brought in the Federal Convention of 1787 against such sub- 
mission to Congress, that it would make secrecy impossible (Farrand, op. cit., 
2: 538), would probably have less weight at present. 

% The terminology of Art. 4, sec. 3, cl. 2, indicates that the power is supple- 
mentary in character. 

87 That the power of Congress to declare war is directory, rather than a peculiar 
congressional prerogative, is indicated by the incorporation in the same clause of 
the power to “make rules concerning captures,” which is clearly shared with the 
treaty power. 
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criminal jurisdiction by any specific clause of the Constitution, and in 
some early cases they actually assumed jurisdiction of crimes defined 
by customary international law.** This view has, however, changed, 
and it is now held that the criminal jurisdiction of Federal courts is 
entirely statutory. Hence treaty crimes must be incorporated in Acts 
of Congress before they become cognizable in Federal courts.*® 

Still other treaty provisions are self-executing in the sense that 
courts can take cognizance of and apply them immediately in appro- 
priate cases, while others may be carried out by executive, administra- 
tive, and military officers without further legislation. Yet in the cases 
where the codperation of Congress is necessary, Congress is obliged to 
act, exercising discretion only as to the means most suitable for attain- 
ing the ends contemplated by the treaty, and the obligation is none the 
less binding in international and constitutional law * from the fact that 
the Constitution furnishes no power to compel it. A refusal to act 
would be equivalent to President Jackson’s refusal to execute the decree 
of the Supreme Court in the case of Worcester v. Georgia.*! The entire 


88 In re Henfield, Fed. Cas. 6360 (1793); U.S. v. Ravarra, 2 Dall. 297 (1793). 

89 Congress has passed laws giving courts jurisdiction over treaty piracy (Crim. 
Code, 1909, sec. 305); extradition (Rev. Stat. secs. 5270-5280); deserting seamen 
(Rev. Stat. 5280-5281), and assistance of foreign consuls (Judicial Code of 1911, 
sec. 271). Although State courts must regard treaties as the supreme law of the 
land, they appear to be excluded from jurisdiction of treaty crimes by the Judicial 
Code, sec. 256, cl. 1, which gives the Federal courts exclusive jurisdiction ‘‘of all 
crimes cognizable under the authority of the United States.”’ A treaty crime would 
probably be considered in this category, even if because of the failure of Congress 
to act, the Federal courts could not exercise jurisdiction. 

9° A conflict between the Constitution and international law is not to be pre- 
sumed. What is demanded by international law must be also by the Constitution 
in order that the fundamental object of the latter may be attained. International 
law may offer a definite sanction for the fulfillment of treaties, and were the Con- 
stitution to oppose obstacles to their fulfillment, the result might be disaster for the 
whole country and a complete nonfulfillment of the fundamental objects stated in 
the preamble, to “promote the general welfare, etc.” To the same effect Pillet 
generalizes that courts must observe the more fundamental obligations of inter- 
national law, even above municipal law, ‘“‘on penalty of exposing the state to a 
responsibility which may paralyze its sovereignty and put obstacles to the reign 
of its national law.”’ Rev. Gén. de Droit Int. Pub., 5: 87. 

% Worcester v. Georgia, 4 Pet. 515 (1832). In another case Jackson is reported 
to have said, “John Marshall has made his decision; now let him enforce it.” 
H. W. Elson, History of the United States of America, New York, 1910, p. 500. 


TREATIES AND THE CONSTITUTIONAL SEPARATION OF POWERS 85 


system of the Constitution demands that each department accept in 
good faith and coédperate in carrying out the undertakings of the other 
departments. 


TREATY POWER AND JUDICIAL POWER 


The Constitution provides that “the judicial power of the United 
States shall be vested in one Supreme Court, and in such inferior courts 
as the Congress may from time to time ordain and establish. The 
judges, both of the Supreme and inferior courts, shall hold their offices 
during good behavior, and shall, at stated times, receive for their 
services a compensation which shall not be diminished during their con- 
tinuance in office.’ An actual exercise of judicial power by the 
treaty power seems improbable,® but question has arisen of the con- 
stitutionality of treaties vesting part of “‘the judicial power of the 
United States” in authorities other than the Supreme and inferior 
courts of the United States. 

If courts can be organized * and the law to be applied laid down by 
treaty,® jurisdiction adequate to carry out the purpose of their organiza- 
tion would seem to be a necessary implication. Doubts have, however, 
been expressed. The XII Hague Convention of 1907 proposed an in- 
ternational prize court with appellate jurisdiction in prize cases. Doubts 
as to its constitutionality were felt by Secretary Root, and he instructed * 
the American delegation to the London Naval Conference (designed to 
codify the law for this court) to propose a supplementary protocol, 
whereby, instead of subjecting decisions of the United States courts to 
appeal and possible reversal in the International Prize Court, a direct 


® Art. 3, sec. 1. 

* The negotiation of a treaty finally disposing of claims of citizens of the United 
States could hardly be so regarded. The international claims of an individual are 
only inchoate rights dependent on governmental policy, so their surrender or com- 
promise is not a decision on a question of legal right (Comegys v. Vasse, 1 Pet. 193 
(1828); Meade v. U. S., 9 Wall. 691), although with the establishment of an inter- 
national court such claims might become legal rights. 

% Supra, notes 37-42. 

% As treaties are “‘the supreme law of the land,’ by Art. 6, sec. 2 of the 
Constitution, they form a rule of decision ex propria vigore unless supplementary 
congressional legislation is required for special reasons. Supra, notes 88 and 89. 

% For. Rel. 1909, p. 303. 
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claim might be brought there against the United States “in the form of 
an action in damages for the injury caused by the capture.” This 
suggestion was adopted by the Naval Conference in a final protocol ” 
and was ultimately incorporated in a protocol * signed by all signatories 
of the original Prize Court Convention. 

The Committee of the London Naval Conference reported the con- 


stitutional difficulty as follows: 


The (American) delegation remarked that for certain states the func- 
tioning of the International Prize Court is not compatible with that of 
the Constitution. The decision of national courts cannot be annulled 
by foreign decisions in certain countries, such as the United States of 
America. Recourse to the Prize Court might have the effect of annul- 
ling a decision of the Supreme Court of the United States of America, a 
result incompatible with their Constitution. 


The option permitted by the protocol would eliminate this possibility, 
but it seems probable that the difficulty might have been equally met 
by domestic legislation allowing appeal direct from an inferior Federal 


court to the international court.°° 
It is clear that “the judicial power of the United States” cannot 


refer to the jurisdiction exercised by all courts organized under authority 
of the national government, for provisions of the article in reference to 
the tenure of judges have never been adhered to in territorial ®' or con- 
sular courts.“? The article evidently applies only to Federal courts 


%” For. Rel. 1909, p. 318; Report of United States Delegation, ibid., p. 305, 
and President Taft’s message, Dec. 6, 1910, ibid., 1910, p. viii. 

98 Charles, Treaties, p. 263. Neither the protocol nor the original convention 
has been ratified, though ratification was advised by the Senate on Feb. 15, 1911. 

99 Proceedings London Naval Conference, British Parl. Pap., Misc. No. 5 (1909), 

p. 222. See American statement, ibid., p. 216. 
100 Art. 6 of the International Prize Court Convention provides that “the 
municipal law of the belligerent captor shall decide whether the case may be brought 
before the international court after judgment has been given in first instance or 
only after an appeal.” 

101 American Insurance Co. v. Canter, 1 Pet. 511. 

102 In re Ross, 140 U. 8. 453. General and special treaties requiring submission 
of the government to the decision of an international arbitration court have never 
been questioned on the score of delegation of judicial power, yet, according to Presi- 
dent Taft, such courts exercise judicial power. ‘A submission to a judicial decision 
is not a delegation of power to an agent. It is a submission of an issue to a judge.” 


Enforced Peace, p. 61. 
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within the territory of the States of the Union, but even with this limi- 
tation it cannot mean that the judicial power described in Article III, 
section 2, is lodged exclusively in courts organized according to Article III, 
section 1, for the State courts exercise such jurisdiction concurrently, 
except where expressly prohibited by Congress," and foreign consuls, 
under treaties, sometimes exercise exclusive jurisdiction in admiralty 
and maritime cases relating to the internal order of their merchant 
vessels and not affecting the peace of the port.!™ 

Consequently, there appears to be nothing in this article which 
would prevent an international court (which the treaty power is clearly 
competent to organize) from exercising jurisdiction in the matters enu- 
merated in Article III, section 2, concurrently with the Federal courts 
(as the State courts do habitually). 

The only difficulty remaining is that of appeals from the Federal 
courts to the international court. Congress has entire control of the 
jurisdiction of inferior Federal courts and is competent to withhold any 
part of the judicial power of Article III, section 2, allowing it to remain 
with the State courts.'% It also exercises complete control of the ap- 
pellate jurisdiction of the Supreme Court.’ Only the original juris- 
diction of the Supreme Court is inherent,” and even that may be vested 
concurrently in other courts.’ An appeal from the Supreme Court to 


103 This is a necessary implication of Art. 6, sec. 2. ‘‘This Constitution, and the 
laws of the United States . . . and all treaties . . . shall be the supreme law of 
the land, and the judges in every State shall be bound thereby.’ See also the Feder- 
alist, No. 82. (Hamilton.) 

1% Supra, note 38. The Elwine Kreplin, Fed. Cas. 4426 (1872); The Welhaven, 
55 Fed. 80, (1892); The Bound Brook, 146 Fed. 160 (1906); The Kénigin Luise, 
184 Fed. 170 (1910); Moore, 2: 298; Consular Regulations (1896), 88-90. 

106 J. P. Hall, Constitutional Law, sec. 356. 

10% The entire jurisdiction of the Supreme Court is theoretically inherent, but 
the appellate jurisdiction is subject “to such exceptions and regulations as the Con- 
gress shall make.’”’ (Art. 3, sec. 2, cl. 2.) As Congress has from the first exercised 
this power affirmatively, it has been implied that all jurisdiction not specifically 
granted is “excepted’’ by Congress, hence the appellate jurisdiction in fact exists 
only where expressly granted by Congress. (U.S. v. Moore, 3 Cranch 159, 170; 
Durouseau v. U. 8., 6 Cranch 307, 313; Ex parte McCardle, 7 Wall. 506, 513.) 

107 Kentucky v. Dennison, 24 How. 66. 

108 Inferior Federal courts and State courts may exercise original jurisdiction 
in cases brought by diplomatic ministers and consuls (Judicial Code, 1911, secs. 233, 
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an international court would seem anomalous from a linguistic standpoint 
at least, but legislation providing that in certain classes of cases ap- 
peals should go from inferior Federal courts to an international court "° 
instead of to the Supreme Court would seem entirely within the com- 
petence of Congress. 

A system whereby all cases involving international law or treaties 
should be adjudicated in first instance in an inferior Federal court with 
appeal to an international court would seem to present no unconstitu- 
tional conflict with the judicial power of the United States, and, in view 
of the reciprocal advantages which such a system might offer to American 
citizens, would seem within the proper scope of treaty-making and hence 
within the constitutional competence of the treaty power. Congress 
would have to amend the Judicial Code before such a system could oper- 
ate, but its political obligation to render a treaty of this character exec- 
utable would seem the same as with the many other treaties requiring 
supplementary legislation. 

There appears to be general agreement that the sine qua non of an 
improved world organization is the establishment of an international 


256, cl. 8) and the former in cases against consuls (ibid., sec. 24, par. 18; sec. 233; 
Bors v. Preston, 111 U. 8. 252). From 1875 to 1911 State courts exercised concur- 
rent jurisdiction in cases against consuls (18 Stat. 318; Wilcox v. Luco, 118 Cal. 
639 (1898); Judicial Code, 1911, sec. 256, par. 8). Yet the Constitution gives the 
Supreme Court original jurisdiction “In all cases affecting ambassadors, other 
public ministers and consuls.” (Art. 3, sec. 2, cl. 2.) 

109 Though in New York the “Supreme Court” is not the highest appellate 
court, and in all the States appeal lies from the State “‘supreme”’ court to the United 
States Supreme Court. The latter was contested in the extended controversy 
between John Marshall and Virginia, in which the State, although admitting that 
cases within national judicial power could be transferred from inferior State to 
inferior Federal courts, maintained that appeals could not go from the highest 
State court to the Supreme Court of the United States. Marshall’s position, sus- 
taining the constitutionality of Article 25 of the Judicial Code of 1789 (virtually 
repeated in the Judicial Code of 1911, sec. 237), providing for such appeals, has 
been uniformly followed. Martin v. Hunter, 1 Wheat. 304; Cohen v. Virginia, 
6 Wheat. 406; W. E. Dodd, John Marshall and Virginia, Am. Hist. Rev., 12: 776. 

110 Tf the subject were within the original jurisdiction of the Supreme Court, 
an original jurisdiction in an inferior Federal court with appeal to the international 
court could be provided concurrently with the inherent original jurisdiction of the 
Supreme Court. Thus appeal to the international court would be optional with 
the parties. 
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court. The stability of such a court and its capacity to define and de- 
velop international law would seem much greater if its jurisdiction were 
founded in part upon the nature of the case" rather than entirely 
upon the nature of the parties, as has been usually suggested." A 
case between states is very likely to involve questions of national honor 
or national policies, and decision on purely judicial grounds without 
considerations of expediency is frequently found impossible. Thus 
Borchard, in arguing for an international court with final jurisdiction 
over pecuniary claims against states, brought by individuals, says: ' 


The divorce of pecuniary claims from political considerations, a 
union which now not only results in inexact justice, but often gross 
injustice, and the submission of such claims to the determination of an 
independent tribunal, must make a universal appeal to man’s sentiment 
for justice. 


The most far-reaching questions of international law, customary or 
conventional, may be involved in controversies between private indi- 
viduals, either of the same or of different nationalities, or between in- 
dividuals and a state. With an international court exercising appellate 
jurisdiction in all cases involving international law or treaty,"* judicial 
determination of these questions could frequently be obtained in the 
routine of an established institution, with comparatively little danger of 
arousing national susceptibilities. The way would thus be open for 


10% Jurisdiction is primarily dependent upon the nature of the case in the 
proposed International Prize Court (XII Hague Convention, 1907, Arts. 3, 4, 5; 
Charles, Treaties, p. 250) and in the Central American Court of Justice, 1907 (Arts. 
2, 3; Malloy, p. 2399). 

‘11 Jurisdiction of cases where both parties were states was alone provided in the 
draft Convention for the Creation of a Judicial Arbitration Court, The Hague, 1907, 
Arts. 17, 21. 

u2 E. M. Borchard, The Diplomatic Protection of Citizens Abroad, New York, 
1915, p. 864. See also pp. 328, 373, 443, and in The New Republic, 7: 196 (June 24, 
1916). 

“8 The jurisdiction would, of course, have to be defined in detail. Cases of 
pecuniary claims by aliens; private rights upon succession of sovereignties; mari- 
time cases involving the general law, such as salvage and collision, prize captures 
and piracy; cases involving the privileges of sovereigns, diplomatic, consular, naval 
and military officers; cases of territorial boundaries, jurisdictional limits, and extra- 
territorial jurisdiction, and all cases involving the interpretation of treaties, are some 
of the classes which might be included. 
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gradually building up a series of binding and authoritative precedents 
on numerous questions of international law, and when controversies 
between nations arose there would be considerable probability that 
the question had already been so covered by decided precedents that 
it would furnish neither a bona fide clash of opinion nor an excuse for 
veiling political aims. 

The merit of such an international court, as compared with a court 
exercising jurisdiction only in cases between states, is evidenced by 
the actual jurisdiction exercised by the Supreme Court of the United 
States.“4 As compared with the number of cases which come before 
the Supreme Court because involving the Constitution, laws or treaties 
of the United States, or admiralty and maritime law the number is 
insignificant which come before it because the parties are States of the 
Union or persons of different States, and it is its authoritative interpre- 
tations of the Federal Constitution, national statutes, treaties, and 
maritime law which has made the Supreme Court an institution of re- 
markable value. 

The logic of making jurisdiction dependent upon the case rather 
than the parties was recognized in the International Prize Court Con- 
vention, but the expedient adopted by the United States in the protocol 
would seem to sacrifice some of this advantage, for the intervention of 
sovereignties, with the continual possibility of arousing susceptibilities, 
is the very thing to be avoided. If the interpretation here suggested is 
correct, there seems to be no constitutional obstacle to considering such 


a court. 
TREATY POWER AND EXECUTIVE POWER 


A conflict between treaties and the executive power, which, accord- 
ing to the Constitution, is vested in the President of the United States, 
has never been seriously considered,"* and such a conflict seems impos- 


44 For distinction of the jurisdiction of the Supreme Court as determined by 
the character of the case and by the character of the parties, see Cohen v. Virginia, 
6 Wheat. 264, 378, 393; U.S. v. Texas, 143 U. S. 621 (1891); Kansas v. Colorado, 
185 U. S. 125. 

16 Art. 1, sec. 1, cl. 1. 

16 The Senate report on the Taft arbitration treaties of 1911, in defending the 
prerogatives of the Senate, says: ‘‘It is said that the powers of the President under 
the Constitution are given up by the 3d clause of Article 3, just as much as those 
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sible until a legal distinction between the functions of the Executive and 
the treaty power is formulated. Executive discretion in both political '’ 
and administrative '® matters has undoubtedly been limited by numer- 
ous treaty provisions. 

The competence of the treaty-making power to delegate its own dis- 
cretion has, however, been doubted.“® Thus, in international arbi- 
tration parties, the Senate has generally insisted upon its prerogative, 
as a constituent of the treaty power, to participate in the conclusion of 
each compromis submitting a specific case to arbitration. In refus- 
ing consent to the ratification of the provision of the Taft arbitration 
treaties of 1911 which gave final decision upon the question of justici- 
ability to a joint high commission, the majority of the Senate Committee 
on Foreign Relations reported: '! 


This recommendation is made because there can be no question that, 
though the machinery of the joint commission, as provided in Articles 
II and III and with the last clause of Article III included, the Senate 
is deprived of its constituent power to pass upon all questions involved 
in any treaty submitted to it in accordance with the Constitution. 
The committee believes that it would be a violation of the Constitution 
of the United States to confer upon an outside commission, powers which, 
under the Constitution, devolve upon the Senate. . . . To vest in an 
outside commission the power to say finally what the treaty means by its 
very general and indefinite language is to vest in that commission the 
power to make for us an entirely different treaty from that which we 
supposed ourselves to be making. 


of the Senate. If this is true it only makes the case more serious, but the President, 
under the provisions of Articles 2 and 3, although he would be bound by the decision 
of the Commission, can nevertheless control the formation of that body.’’ Cong. 
Rec. 47: 3935, and 62d Cong., Ist. sess., S. Doc. 98, pp. 5-6. 

17 As in arbitration and peace treaties. 

18 As in treaties establishing international administrative unions, for postal, 
telegraphic and radio service, sanitary inspection, etc. 

9 The well-known principle that Congress cannot delegate legislative power 
(Field v. Clark, 143 U.S. 649) is founded on the provision that “all legislative powers 
herein granted shall be vested in a Congress’ (Art. 1, sec. 1). There is no specific 
provision prohibiting a delegation of treaty-making power. 

20 The arbitration treaties negotiated in 1904 were withdrawn because of the 
Senate’s insistence on this point, and in the treaties of 1908 it was expressly provided 
that the compromis be made by the President ‘‘by and with the advice and consent 
of the Senate.” (Art. 2.) See also reservations to I and II Hague Conventions, 1907. 
(Malloy, pp. 2247, 2259.) 

121 Cong. Rec., 47: 3935; also 62d Cong., Ist. sess., S. Doc. 98, p. 6. 
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A logical carrying out of this theory would seem to deny any power 
to conclude treaties in good faith, for all treaties require interpretation, 
and to say that the interpretation must always be according to the will 
of the existing treaty-making power of the United States, however that 
may differ from the intent of the original negotiation, is virtually to 
substitute political expediency for treaty obligation. Good faith would 
seem to require that the true intent of the instrument govern its appli- 
cation through its entire life, and it is hard to see where a more impartial 
determination of what this intent was could be obtained than in an 


international tribunal.!” 
The minority report of the Senate committee,“ in which Senator 


Root had a hand, pointed out that the majority view could “not be 
maintained except on the theory that all general treaties of arbitration” 
involve a like unconstitutional delegation of power, the only difference 
being that the treaties under consideration submitted ‘certain described 
classes’”’ of cases to arbitration, instead of particular cases. The de- 
cision of the joint high commission on what questions are justiciable ‘is 
not delegating to a commission power to say what shall be arbitrated; 


122 W. Kaufmann (Die Rechtskraft des Internationalen Rechtes, Stuttgart, 1899, 
p. 102) calls attention to the necessity that treaties be interpreted from an inter- 
national rather than a national standpoint, and the courts have held in France that 
“no nation has the right to interpret to its advantage the obscure provisions of a 
treaty or to delegate such examination to its courts. . . . The interpretation of a 
treaty in case of difficulty can result only from a reciprocal agreement of the two 
governments.” (Dalloz, Juris. Gen., Supt., t. 17 (1896), s. v. Traité Int., No. 14.) 
American courts have generally interpreted treaties on legal principles (U. S. ». 
Rauscher, 119 U. 8. 407, 419), but in interpreting ‘political questions” have fol- 
lowed the legislative and executive departments (Foster v. Neilson, 2 Pet. 203, 308), 
though not if manifestly contrary to the true intent of the instrument. (Castro v. 
De Uriarte, 16 Fed. 93.) See also S. E. Baldwin, Am. Law Rev., 35: 222; Wharton, 
2: sec. 133.) The German Reichsgericht refused to interpret an Italian commercial 
treaty with reference to analogous provisions of earlier treaties, but held that “the 
interpretation of the individual provisions (of treaties) permits the autonomy of 
the state” which executes it. (Urtheil des Deutsches Reichsgerichts, Feb. 15, 1892, 
Ent., Str. 22: 372.) 

23 62d Cong., Ist. sess., S. Doc. 98, p. 9. This report was signed by Senators 
Root and Cullom. In a special minority report, Senator Burton pointed out that 
even after decision by the joint high commission the compromis would go to the 
Senate. ‘In such case, as in every other case, it would be within the power of the 
Senate to refuse its advice and consent to the special agreement, but it would be 


contrary to its treaty obligation.” Jbid., p. 12. 
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it is merely empowering the commission to find whether the particular 
case is one that the United States have said shall be arbitrated.” Legal 
opinion has generally subscribed to this view, and the fact that the 
Senate advised ratification of the International Prize Court Conven- 
tion, with its supplementary protocol, which subjected the United 
States to the jurisdiction of the International Prize Court in defined 
classes of cases without even the conclusion of a preliminary compromis, 
indicates that the constitutional difficulty is not insuperable. A re- 
markable delegation of the discretion of the authority controlling the 
foreign relations of the country has been ratified by the treaty-making 
power in the twenty-odd Wilson-Bryan Peace Treaties concluded since 
1914, according to which “all disputes . . . of every nature whatso- 
ever, which diplomacy shall fail to adjust’’ would have to be submitted 
to an international commission, with power to consider for a year and 
report, before hostile action could be taken.!” 


CONCLUSION 


It appears that the principle of separation of powers imposes no 
limitation upon the treaty-making power. If the subject is appro- 
priate for treaty negotiation, consonant with the purposes of the Con- 
stitution, and in violation of none of its specific prohibitions, the treaty, 


if ratified, is valid, and all other departments of government, — the 
legislative, executive, and judiciary, are bound by their allegiance to 


the Constitution to perform the acts necessary to give it effect.” Con- 


4 J. B. Moore, Independent, Aug. 8, 1911, cited by Senator Burton, supra, 
note 123. President Taft has said: ‘‘In the discussion of the general arbitration 
treaties in the Senate, there was a suggestion that the agreement to submit to a 
court questions which had not yet arisen described by definition and classification, 
with power in the court to take jurisdiction, was more of a delegation of power 
than the mere submission of an existing question to arbitrators. There is, however, 
not the slightest difference in principle between the two. If one is a delegation, the 


other is. If one is invalid, the other is; and if one is not invalid, the other is not.” 


(Enforced Peace, p. 61.) 

1% On Feb. 15, 1911, Charles, Treaties, p. 248. 

126 G. G. Wilson, The Monroe Doctrine and the League to Enforce Peace. 
(Enforced Peace, p. 72.) 

27 “The Government of the United States presumes that whenever a treaty 
has been duly concluded and ratified by the acknowledged authorities competent 
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sidering the practical working of the government, this capacity of the 
treaty power to impose obligations upon the other independent depart- 
ments is not remarkable. Practically every valid act of one department 
does the same. Every constitutional Act of Congress imposes an obli- 
gation upon the President to enforce and the courts to apply it. Every 
decision of the courts imposes an obligation upon the President to exe- 
cute it, and if upon a constitutional question, upon Congress to recognize 
it in future legislation; while political acts of the President, such as 
recognition of foreign states, insurrection, or belligerency, impose an 
obligation upon the courts to conform their decisions thereto. 

Where the codperation of another department is required it would 
always be appropriate for the treaty power itself to consider the opinion 
of the departments concerned, especially if the prerogatives of Congress 
are involved, before ratifying the treaty, but such action would seem to 
be dictated by courtesy or expediency rather than legal necessity. The 
doubt of the competence of the treaty power in this connection has been 
attributed by President Taft to a “failure to analyze the differences 
between the creation of an obligation of the United States to do a thing 
and the due, orderly, and constitutional course to be taken by it in doing 
that which it has agreed to do.” ”° 
for that purpose, an obligation is thereby imposed upon each and every department 
of the government to carry it into complete effect, according to its terms, and that 
on the performance of this obligation consists the due observance of good faith among 
nations.” Mr. Livingston, Sec. of State, to Mr. Serurier, June 3, 1833, Wharton, 
2: 67. A similar view was expressed by the French Conseil d’ Etat in 1839: ‘The 
execution (of treaties) . . . devolves not on a single authority, but on all, according 
to their competence. The execution belongs to diplomacy, when a principal treaty 
demands accessory conventions. . . . The execution can be confided to the army if 
it can be accomplished no other way. . . . The execution will be political if it con- 
cerns a treaty of alliance or an act of mediation. It can require the coéperation of 
the administration, if the acts are of that kind. Thus, for example, postal conven- 
tions will be executed under direction of the postal department. It must be finally 
admitted that the judicial authority will have its part in the execution of treaties, 
if on occasion there arise private controversies which are in its competence, such as 
questions of property, of family, of succession, or others of that kind.” Dalloz, 
Juris. Gen., Rept., t. 42, s. v. Traité Int. No. 131. 

28 Williams v. Suffolk Insurance Co., 13 Pet. 415 (1839); Jones v. U. S., 137 
U. S. 202 (1890); The Prize Cases, 2 Black 635 (1862). 

29 Constitutionality of the Program of the League to Enforce Peace. (Enforced 
Peace, p. 67.) 
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The only limitation upon the treaty power is found in the ends for 
which it acts. The means of performance specified in the Constitution 
must be observed in this as in all other governmental activity, but the 
necessity of such observance is no impeachment of the validity of the 
instrument and furnishes no license for a refusal to act by the organs 
whose coéperation is required. 


Quincy WRIGHT. 


VIOLATION OF TREATIES BY ADVERSE NATIONAL 
ACTION 


Tue shade of distinction sought to be shown by the title of this 
paper may require explanation. Imperfect wording involves either 
carelessness or ignorance; bad faith indicates dishonesty; nonexecution 
or disregard implies laxness in the government, if not carelessness; ad- 
verse or hostile municipal or judimal action connotes lack of coérdina- 
tion between the internal and external affairs of the State. It follows 
that such adverse action may be considered from a practical point of 
view as almost a normal kind of violence against international con- 
tracts. It is not to be excused on that account, but it may be considered 
as a frictional incident almost inseparable under some conditions from 
the existence of a State. Given either a government of definitely 
separated elements, such as the United States, or a government without 
much stability, or a State founded on a type of civilization different 
from the European order, and this sort of violation of treaty may 
be forecasted with certainty. Fortunately, however, the instances 
that cause contractual friction of this sort are of the grosser kinds of 


personal violence, or are commercial; they are not of a political char- 
acter, cannot be said to involve policy, and only by a stretch of the 
imagination involve the tweedledum and tweedledee of international 
relations, “‘national honor and vital interest.’”’ They are consequently 


extremely susceptible to simple and orderly solution. 

One may doubt if any governmental machine is quite as capable 
of producing friction of this kind as that of the United States. In 
the case of treaties which bind the government there is no trouble at 
all if the subject-matter lies outside the legislative power of Congress. 
But on common interests Congress can vitiate a treaty by passing a 
subsequent statute, though the executive can forthwith vitiate the 
statute by another and later treaty; which is a game of seesaw not 
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ordinarily worth playing. As to the Federal States, there is a com- 
plication. Logically, any plea in any case that a treaty was violated 
or affected should, under technical restrictions, serve to secure a change 
of venue to the Federal system of courts. As a matter of fact, only 
tort cases are certainly cognizable in the Federal courts. If, however, 
a case involves a treaty and the supreme court of a State has passed 
on it, the Supreme Court of the United States is now able to take 
jurisdiction.!. This probably renders it possible to secure a hearing 
for criminal cases in violation of treaty rights before the Supreme 
Court.2. Suits in law or equity are subject to the provisions of the 
Eleventh Amendment and are the subjects of rules in the Judicial 


Code. 
Under the American constitutional system, violation of treaties 


is upheld by the courts if it occurs within certain bounds. Article 
VI of the Articles of Confederation * provided: 


No State, without the consent of the United States in Congress 
assembled, shall . . . enter into any conference, agreement, alliance 
or treaty with any king, prince or state. . . 

No two or more States shall enter into any treaty, confederation 


1 Judicial Code, sec. 237, as amended by Public No. 224, 63d Cong., approved 
December 23, 1914. 

2 On this subject see William H. Taft, The United States and Peace, 40-89. 

3 Under the Articles of Confederation, between 1776 and 1789, fourteen treaties 
were negotiated by the United States as follows: France, alliance, and secret article, 
February 6, 1778; France, amity and commerce, February 6, 1778; France, con- 
tract for the repayment of loans, July 16, 1782; France, contract for a new loan 
and the repayment of the old loans, February 25, 1783; France, consular, November 
14, 1788; Great Britain, provisional treaty of peace, November 30, 1782; Great 
Britain, armistice, January 20, 1783; Great Britain, definitive treaty of peace, 
September 3, 1783; Morocco, peace and friendship, January, 1787; Netherlands, 
peace and commerce, October 8, 1782; Morocco, relative to recaptured vessels, 
October 8, 1782; Prussia, amity and commerce, September 10, 1785; Sweden, 
amity and commerce, April 3, 1783. Authenticated instances of violation under 
the régime of the Articles of Confederation have not been found, and it is probable 
that the complaint of the statesmen was directed at a theory, not a condition; but 
see Curtis, Constitutional History of the United States, I, 168-174. For matters 
of dispute relating to these treaties see for: France, Moore, Digest, V, 586-615; 
Great Britain, ibid., 621-699; Netherlands, J. C. B. Davis’ Treaty Notes (1776- 
1887), 1360; Prussia, Moore, ibid., 617-618; Sweden, ibid., 864-865. Federal 
cases involving treaty provisions will be found in the later treaty volumes listed 
as notes to the treaty texts. 


‘ 
1 


98 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


or alliance whatever between them, without the consent of the United 
States in Congress assembled, specifying accurately the purpose for 
which the same is to be entered into, and how long it shall continue. 


This was not a successful solution. ‘The treaties of the United 
States, under the present confederation, are liable to the infraction 
of thirteen different legislatures and as many different courts of final 
jurisdiction, acting under the authority of these legislatures,’ said 
the Federalist.4 ‘“‘We are a nation to-day and thirteen to-morrow. 
Who will treat with us on such terms?” asked Washington. No cases, 
however, seem to have actually arisen under the Confederation. 

The Constitution contains these stipulations: 


Art. I, sec. X, 1. No State shall enter into any treaty, alliance, 
or confederation. 

3. No State shall, without the consent of Congress, . . . enter 
into any agreement or compact with another State, or with a foreign 
power. 

Art. II, sec. II, 2. He [the President] shall have power, by and 
with the consent of the Senate, to make treaties, provided two-thirds 
of the Senators present concur. 

Art. VI, 2. This Constitution and the laws of the United States 
which shall be made in pursuance thereof and all treaties made, or which 
shall be made, under the authority of the United States, shall be the 
supreme law of the land, and the judges in every State shall be bound 
thereby, anything in the Constitution or laws of any State to the con- 
trary notwithstanding. 


The most recent writer on the subject® considers these two questions: 
1. ‘When a treaty deals with a subject upon which Congress is 
authorized to legislate, is such a treaty valid? or perhaps we should 
rather ask, What is its status?”” After examining the decisions in order,® 


4 No. 22. 
5 Charles H. Burr, The Treaty-making Power of the United States and the 


Methods of its Enforcement as affecting the Police Power of the States, Proceedings 
of American Philosophical Society, LI, No. 206. Quotations from pp. 283, 325, 
327 and 356. 

6 The cases considered are: United States v. Schooner Peggy, 1 Cranch 103 
(1802); Foster & Elam v. Neilson, 2 Peters 253 (1829); United States v. Percheman, 
7 Peters 51 (1833); Strother v. Lucas, 12 Peters 410 (1838); Garcia v. Lee, 12 Peters 
511 (1838); Pollard v. Kibbe, 14 Peters 353 (1840); Taylor v. Morton, 2 Curtis 
454 (1853); The Cherokee Tobacco, 11 Wall. 616 (1870); United States v. 43 Gal- 
lons of Whiskey, 93 U. 8. 188 (1876); The Head Money Cases, 112 U. S. 584 (1884); 
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he concludes that if a treaty is self-executing it is then to have the force 
of an Act of Congress. “If a treaty be neither of wholly national im- 
port nor executory in its nature, and assume to create and declare 
individual rights and obligations, then those rights and obligations 
must, if the treaty itself is to have the force of law, have the same 
validity as though created by legislative action and receive recognition 
in the courts.” 

2. ‘When a treaty deals with the subjects upon which the States 
as opposed to Congress are authorized to legislate, is such treaty valid? 
or rather, what is its status?” Reviewing the decisions in order,’ 
he finds that ‘‘no case has ever in the history of the United States 
been decided, which holds, for any reason or under any conditions, 
a treaty provision to be subordinate to a State law or State right.” 

He concludes, after examining State police powers and methods 
of enforcement in relation thereto, that ‘“‘a violation of rights secured 
by treaty provisions may be made punishable under the laws of the 
United States, suppressed by its armies or enjoined in its courts.’ § 
This is possible only, and depends on the good will of the nation to be 
made effective. 

In Whitney v. Robertson, 124 U. 8. 190, Mr. Justice Field said as to 
treaties not self-executing: 


If the country with which the treaty is made is dissatisfied with 
the action of the legislative department, it may present its complaint 
to the executive head of the government, and take such other measures 
as it may deem essential for the protection of its interests. The courts 
can afford no redress. Whether the complaining nation has just 


United States v. Rauscher, 119 U. 8S. 407 (1886); Bartram v. Robinson, 122 U. S. 
116 (1887); Whitney v. Robertson, 124 U. 8. 190 (1888); Chae Chan Ping v. United 
States, 130 U. 8S. 581 (1889); Nishimura Ekiu v. United States, 142 U. 8. 651 (1892); 
United States v. Lee Yen Tai, 185 U. S. 213 (1902); Johnson v. Browne, 205 U. S. 
309 (1907); Fok Yung Yo v. United States, 185 U. S. 296 (1902); Baldwin v. Franks, 
120 U. S. 678 (1887). 

7 The cases considered are: Ware v. Hylton, 3 Dallas 199 (1796); Clerke v. 
Harwoode, 3 Dallas 342 (1797); Fairfax v. Hunter, 7 Cranch 603 (1812); Chirac 
v. Chirac, 2 Wheat. 259 (1817); Orr v. Hodgson, 4 Wheat. 453 (1819); Hughes 
v. Edwards, 9 Wheat. 489 (1824); Carneal v. Banks, 10 Wheat. 181 (1825); Wor- 
cester v. The State of Georgia, 6 Peters 515 (1832); Hauenstein v. Lynham, 100 
U. S. 483 (1879); Maiorano v. B. & O. R. R. Co., 213 U. 8. 268 (1909). 

8 Burr, op. cit., 398. 
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cause of complaint, or our country was justified in its legislation, are 
not matters for judicial cognizance. In Taylor v. Morton, 2 Curtis, 
454, 459, this subject was very elaborately considered at the circuit 
by Mr. Justice Curtis of this court, and he held that whether a treaty 
with a foreign sovereign had been violated by him; whether the con- 
sideration of a particular stipulation of the treaty had been volun- 
tarily withdrawn by one party so that it was no longer obligatory on 
the other; whether the views and acts of a foreign sovereign had given 
just occasion to the legislative department of our government to with- 
hold the execution of a promise contained in a treaty, or to act in direct 
contravention of such promise, were not judicial questions; that the 
power to determine these matters had not been confided to the judi- 
ciary, which has no suitable means to exercise it, but to the executive 
and legislative departments of our government; and that they belong 
to diplomacy and legislation, and not to the administration of the 
laws. ... 

. . . The duty of the courts is to construe and give effect to the 
latest expression of the sovereign will. In Head Money Cases, 112 
U. S. 580, it was objected to an Act of Congress that it violated pro- 
visions contained in treaties with foreign nations, but the court replied 
that so far as the provisions of the Act were in conflict with any treaty, 
they must prevail in all the courts of the country; and after a full 
and elaborate consideration of the subject, it held that “‘so far as a 
treaty made by the United States with any foreign nation can be the 
subject of judicial cognizance in the courts of this country, it is subject 
to such Acts as Congress may pass for its enforcement, modification 


or repeal.® 


“It goes without saying that mere international comity not incor- 
porated in any convention between the United States and a foreign 
Power must yield to a statute with which it is in conflict,’ said Brad- 
ford, District Judge, in The Kestor, 110 Fed. 432, 448. That is tanta- 
mount to saying that a statute prevails over the considerable part of 
international law which gains its force from usage and the fixed customs 
of nations. A statute, for instance, abolishing diplomatic ranks would 
presumably prevail over the treaties of 1815 and 1856, to which the 
United States was not a party but which are firmly established as part 
of the nonconventional international law of this country and are ob- 
served by all nations. But the danger of the theory is not met in 
practice, for diplomacy can adjust such difficulties. Secretary Cass, 
in a note to Minister Forsyth at Mexico City, of June 23, 1858, indi- 

® See also Chae Chan Ping v. United States (The Chinese Exclusion Case), 
130 U. S. 581. 
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cated what would happen in such a case when he wrote: ‘‘The imposi- 
tion by Mexico of a tax unduly discriminating against citizens of the 
United States, if not a breach of the treaty between the United States 
and Mexico, is an unfriendly act to be noticed by the United States.” 

The following excerpts from the Act of March 3, 1911, relating to 
the judiciary, seem to indicate the jurisdiction of Federal courts as 


to treaties: 


Sec. 24. The district courts shall have original jurisdiction as 
follows: 

First. Of all suits of a civil nature, at common law or in equity, 
brought by the United States, or by any officer thereof authorized 
by law to sue, . . . where the matter in controversy exceeds, exclusive 
of interest and costs, the sum or value of three thousand dollars, 
and (a) arises under the Constitution or laws of the United States, 
or treaties made, or which shall be made, under their authority, or 
(b) is between citizens of different States, or (c) is between citizens 
of a State and foreign states, citizens, or subjects. 

Second. Of all crimes and offenses cognizable under the authority 
of the United States. 

Seventeenth. Of all suits brought by any alien for a tort only, 
in violation of the laws of nations or of a treaty of the United States. 

Sec. 233. The Supreme Court shall have exclusive jurisdiction 
of all controversies of a civil nature where a State is a party, except 
between a State and its citizens, or between a State and citizens of 
other States, or aliens, in which latter cases it shall have original, but 
not exclusive, jurisdiction. 

Sec. 237. A final judgment or decree in any suit in the highest 
court of the State in which a decision could be had, where is drawn in 
question the validity of a treaty or statute of, or an authority exercised 
under, the United States, and the decision is against their validity; 
or where is drawn in question the validity of a statute of, or authority 
exercised under, any State, on the ground of their being repugnant 
to the Constitution, treaties or laws of the United States, and the 
decision is in favor of their validity; or where any title, right, privilege 
or immunity is claimed under the Constitution or any treaty or statute 
of, or commission held or authority exercised under, the United States, 
and the decision is against the title, right, privilege or immunity espe- 
cially set up or claimed, by either party, under such Constitution, 
treaty, statute, commission or authority, may be re-examined and 
reversed, or affirmed in the Supreme Court upon a writ of error... . 

It shall be competent for the Supreme Court to require, by cer- 
tiorari or otherwise, any such case to be certified to the Supreme Court 
for its review and determination, with the same power and authority 
in the case as if it had been carried by appeal or writ of error to the 
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Supreme Court, although the decision in such case may have been 
in favor of the validity of the treaty or statute or authority exer- 
cised under the United States or may have been against the validity 
of the State statute or authority claimed to be repugnant to the 
Constitution, treaties, or laws of the United States, or in favor of 
the title, right, privilege, or immunity claimed under the Constitu- 
tion, treaty, statute, commission, or authority of the United States. 


This subject is one considerably studied already,’ and it is perhaps 
sufficient here to close discussion of it with a summary of the rules 
which have been established by practice. These are: 

1. No State, either by provisions of its constitution or statutes, 
can prevail over a treaty, though any State is able to contemn the 
provisions of a treaty in criminal affairs without the United States 
being able to secure justice in it short of resort to force. 

2. Federal statutes and treaties are of equal force as laws, and 
violation of a treaty may occur by the passage of a later adverse statute." 
This rule works both ways, and a later treaty will prevail over an 
earlier statute. 

The British custom is better than the American, which is the result 
of what might be called a fault in the Constitution. ‘When an Act 
of the English Parliament is passed, the rights under treaties are always 
reserved. We express this by saying that in such cases salvo regis jure.” ” 


10 See Westel Woodbury Willoughby, The Constitutional Law of the United 
States, Chaps. XXXIV-XXXV; Charles Henry Butler, The Treaty-making Power 
of the United States, II, 1-148; Samuel B. Crandall, Treaties, their Making and 
Enforcement; Devlin, Treaty Power of the United States. 

1 Butler (II, 86) cites the following cases in which the Supreme Court has 
sustained the supersession of prior treaties in conflict with later statutes: United 
States v. McBratney, 104 U. S. 621; Chew Heong v. United States, 112 U. 8. 562; 
Ward v. Race Horse, 163 U. S. 504; Draper v. United States, 164 U. S. 240; Thomas 
v. Gay, 169 U. S. 264; Fong Yue Ting v. United States, 149 U. S. 698; Chinese 
Exclusion Cases, 130 U. S. 581; La Abra Mining Co. v. United States, 175 U. 8S. 
423; United States v. Gue Lim, 176 U. S. 459. 

12 Sir Edwin Pears, For. Rel., 1908, 743. But see Ernst Meier, Ueber den 
Abschluss von Stattsvertrdgen (Leipzig, 1874), 116-126, citing Hansard, CXCIX, 
324, 330; CLVI, 1361, 1397; CLII, 1439, 1380, 1387, 2003, 1422, 1429; CLVII, 
1361. On the whole subject as to England, see Alpheus Todd, On Parliamentary 
Government in England (London, 1887), I, 365-373, ‘‘The right of making treaties.” 
Consult also Zoepfl’s Das Zustimmungsrecht der Landstdénde zu staatsrechtlichen 
Vertradgen (Freiburg, 1860). 
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Speaking generally, this is the continental method of protecting treaties 
from exigencies within the State.“ In this conception a treaty out- 
ranks a statute, though doubt is frequently removed on the Continent 
by passing the treaty also as a law or decree. 

In Switzerland a somewhat different system maintains, in itself 
unlike the European scheme of embodying a treaty in a law. Switzer- 
land is not only a State, but a series of states.“ The Constitution 
provides: 


Art 7. Every individual alliance and every treaty of a political 
character between Cantons is prohibited. 

In return, the Cantons have the right to conclude between them- 
selves conventions on matters of legislation, administration or justice; 
however, they must bring them to the notice of the Federal authority 
which, if these conventions involve anything contrary to the Con- 
federation or to the rights of other Cantons, is authorized to prevent 
their execution. In the contrary case, the contracting Cantons are 
authorized to claim for execution the codperation of the Federal 
authorities. 

Art. 85. Matters in the competence of the two councils (national 
and cantonal) are notably the following: 

5. Alliances and treaties with foreign States, as well as the approval 
of the treaties of Cantons between themselves or with foreign States; 
however, the treaties of Cantons are brought before the Federal As- 
sembly only when the Federal Council or another Canton raises 
reclamations. 

Art. 113. . . . The Federal tribunal will apply the laws voted by 
the Federal Assembly and the decrees of this assembly which have a 


18 See French constitutional law of July 16-18, 1875, Art. 8; German Constitu- 
tion, Art. 11; Austrian fundamental laws, sec. 1, a. 

“In the confederation each State guards the capacity to treat on points which 
are not confided to the common authority by part of the confederation (Act of 
Germanic confederation of June 9, 1818, Art. 11, sec. 2). In the present Federal 
German Empire, the character of which is mixed, each State may pass treaties on 
matters which do not enter the domain of the common legislation of ali the empire 
or which have been formally reserved (German Constitution, Art. 4, No. 11, arts. 
52 and 66; convention of November 23, 1870, Art. 2, with Bavaria).”” — Despagnet, 
Droit international, 487. 

“The obligation of observing the Pact is extinguished simultaneously with the 
entry into vigor of the new constitutional law, and the State which promulgates 
it cannot be regarded as admitting exceptions to its application in any sense.’ — 
Olivi, Sull’estinzione dei trattati internazionali, 34. 

™ Max Huber, The Intercantonal Law of Switzerland. This Journat, Vol. 3, 
p. 62. 
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general character. It will also conform to the treaties which the 
Federal Assembly shall have ratified. 

In case a Canton should require coercion, the Federal Council 
withholds the subsidies due it, and sends troops, who are peaceably 
quartered at its expense and literally eat it into submission, a method 
very effective with the frugal Swiss. My recollection is that the method 
has been employed but once, and then speedily got results. 

The type of violation now under examination is the most frequent 
at the present time and it never can be entirely avoided any more than 
differences between individuals as to their contracts can ever be entirely 
avoided. But the system of international relations is sufficiently de- 
veloped for violations of this kind normally to be taken care of through 
claims proceedings, arbitrations, or indemnities in instances of a violent 
character. A characteristic of this type of violation is that it has 
become more frequent as international relations have become more 
complicated, and especially as nationals have settled more in foreign 
countries. These are modern conditions and it can almost be said 
that violation by adverse action, law, or judgment is a development 
of the last century. 

Of numerous instances a large variety are described herewith in 
chronological order. 


A. PRIOR TO 1848 


1. Following the Treaty of Nymwegen, Louis XIV invented the 
Chambres des réunions to examine the nature and extent of the ces- 
sions which had been made to him by the Treaties of Westphalia, 
the Pyrenees, and Nymwegen. From 1680 these chambers had been 
sitting at Metz, Besangon, and Brisach, and by this new method of 
making conquests a number of cities, seigneuries, and fiefs had been 
adjudged to be his or dependencies of the three bishoprics of Metz, 
Toul, and Verdun. Then he reached Alsace, Franche Comté, and the 
Netherlands, in all of which Spain had ceded to him territory by the 
preceding treaties. This practice was repugnant to the principle 
advanced by France at the Congress of Westphalia and contrary to 
German public law, which distinguished the vassal lien from that of 
subjection. Louis was particularly interested in Alsace, over which he 
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claimed full sovereignty through the decisions of the Chambres des 
réunions by virtue of sees. 73 and 74 of the Treaty of Miinster of 1648. 
This claim was in violation of sec. 87 of the same treaty, by which 
all the States of Alsace were preserved in their immédiateté toward the 
Empire, for by it they were obliged to submit to the sovereignty of 
France. 

The negotiations in advance of the Peace of Ryswick in 1697 laid 
stress on the abolition of all reunions, and Article 10 of the treaty be- 
tween France and Spain of September 20, 1697, at that place provides 
that all the places, cities, burgs, and villages in the Netherlands, which 
Louis XIV had reunited since the Treaty of Nymwegen, should be re- 
turned, with the exception of eighty-two cities, etc., included in a list 
appended to the treaty, which Louis XIV claimed had been dependencies 
of the cities of Charlemont, Maubeuge, and others previously ceded 
to him. To the Emperor’s diplomats France made a triple propo- 
sition,"* and the settlement between France and the Emperor of October 
30, 1697, was on condition that France should give up all property 
she had occupied, during war or peace, under the name of reunions. 
The decrees of the chambers of Metz, Besancon, and Brisach were 
canceled and annulled; that is to say, France engaged to restore all 
the reunions which she had made outside of Alsace or which were com- 
prised in the list of reunions presented before the congress by the French 
ambassadors. Article 4 of the treaty says: “All the reunions which 
extend over places outside of Alsace or are comprised in the list pro- 
duced by the French Ambassador are canceled.” “The conjunction 
or which binds the two members of the phrase,” says Schoell, “indi- 
cates that it is not necessary that a place should be both situated out- 
side of Alsace and indicated on the list to be restored to the Empire. 
Either of the conditions suffices.” So in adhering to the letter of the 
article a place in Alsace and on the list would have to be given up. 
This was not the intention of France, and in the case of the county 
of Hanau, situated in Alsace, the dispute continued until the nine- 


% Léonard, Frédéric, Recueil des arrests de la chambre royale établie @ Metz... 
(Paris, Léonard, 1681); Schoell, Histoire Générale des Traités de Paiz, I, 380; Garden, 
ibid., Il, 121-122. 
ij, 2% Schoell, ibid., I, 425-427; Garden, ibid., II, 164. 
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teenth century. The county was by error, it seems, included in the 
list, and France sought to hold it by letters patent of 1701 and 1707 
under which special prerogatives were given to the Count, constituting 
a voluntary submission to France, as it was held. The Empire never 
sanctioned these, and it seems to be clear that the illegal and com- 
pulsory act of the Count of Hanau could not change the provisions of 
the treaty. Another dispute arose in this connection in regard to the 
boundaries of Alsace, but this was rather a matter of geography and 
treaty interpretation than anything else. Though this case involves 
other types of violation, it is primarily an instance of internal laws 
violating political treaties and these laws (or court decrees) being in- 
validated by the family of nations. 

2. England found herself unable to execute all of the Treaty of 
Utrecht of April 11, 1713, owing to a clause contrary to her commercial 
laws, which Parliament failed or refused to amend.!’ This is usually 
cited as a violation, though certainly it would not now be so defined. 

3. The first secret article attached to the Convention of Vienna 
of July 16, 1733, reveals at least an invasion of the religious provisions 
of the Peace of Westphalia. By it the Emperor declared that the 
guarantee of the States of the Elector of Saxony extended specifically 
not only to the bishoprics of Meissen, Merseburg, and Naumburg, 
but also to the cessions which the House of Hesse Cassel would have 
to make to the Elector after the death of the Count of Hanau, and 
to the fiefs which would fall to the Elector in case of decease of the 
titular holders. By the treaty of Westphalia the bishoprics of Meissen, 
Merseburg, and Naumburg were assigned to the Protestant party, 
but were not secularized. The episcopal chapters would continue 
to elect bishops or, according to the canon law, to postulate adminis- 
trators from the descendants of the Elector John George I, who died 
in 1656. His eldest son was Elector of Saxony and administrator 
of Meissen, with the chapter of which he engaged in 1663 to erect 
a perpetual postulation by which this bishopric was forever united 
to the electorate; but the change of religion of the Elector August 
of Saxony should have served to annul this postulation, the effect of 

17 Wheaton, International Law, III, II, 7; Du Mont, Corps universel diplo- 
matique, VIII, Pt. I, 345. 
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which was contrary to the Peace of Westphalia. By virtue of per- 
petual postulations, which the chapters had signed, the bishoprics 
of Merseburg and Naumburg became hereditary in the branches founded 
by the son of John George I, Maurice William, duke or postulant 
bishop of Naumburg-Zeitz, who turned Catholic in 1717. The chapter, 
following the terms of the Peace of Westphalia, declared the seat vacant. 
These territories were particularly guaranteed to Saxony by the Vienna 
Convention. 

4. On November 16, 1792, the French national convention pro- 
voked Great Britain and the States General by decreeing the liberty 
of the Scheldt despite Article XIV of the Peace of Miinster and the 
convention’s own mediation between the Emperor Joseph II and the 
States General a few years before, when, by the Peace of Fontaine- 
bleau of November 8, 1785, the closure was agreed to by the Emperor 
under the direct auspices of France. At that time political reasons 
made the States General dependent to an extent upon France, and this 
condition was consummated by the treaty of peace and alliance signed 
at The Hague, May 16, 1795. Article XVIII of the latter treaty 
stipulates that the navigation of the Scheldt, as well as of the Rhine, 
Meuse, and the Hondt, was to be free to both nations,'* thus confirming 
the French decree. 

5. A French decree of February 2, 1793, was directed against the 
English attitude as to maritime commerce. It reversed principles 
which Louis XVI had applauded as proclaiming the freedom of goods 
in neutral bottoms. It also violated the stipulations of treaties. By 
Article XX of the French treaty of September 30, 1749, with Denmark, 
the life of which was until the next treaty, both parties agreed that 
the liberty of navigation was to be so extended that, in case one of the 
contracting highnesses should find himself at war against other States, 
subjects of the other contractant would be left “the ability of navi- 
gating freely and surely as before the war, either in leaving their own 
ports or other neutral ports, to go to any port hostile to one of the 
contracting highnesses, or from one enemy port to another without 
being put to any trouble or prevention either in going or coming; never- 
theless, there is excepted the case where the port into which they would 


18 Schoell, Histoire Générale, IV, 218, 293; Garden, tbid., V, 190, 252. 
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enter might be actually besieged or blockaded from the sea side.” 
Article XXVIII added positively that the flag covered merchandise.'® 

6. The English having prevented many neutral ships laden with 
grain from entering ports of the French Republic, a law of the latter 
of May 9, 1793, 
authorized French warships and corsairs to arrest and bring into the 
ports of the Republic neutral ships which should be found laden, in 
whole or in part, either with eatables belonging to neutrals and destined 
for enemy ports, or with merchandise belonging to enemies. The 
latter shall be declared good prize and confiscated to the profit of the 
captors; the eatables belonging to neutrals shall be paid for on the 
basis of their value, freight included, and an indemnity shall be granted 
to the ships on account of their detention. 

Thus France again violated the treaty of 1749 with Denmark. 

7. Great Britain followed the same system for a considerable time, 
and an instruction, issued June 8, 1793, to British maritime interests, 
authorized the arrest of any vessel laden in whole or in part with corn, 
wheat, or flour destined to a port of France or a port occupied by the 
French army, and the sending of such vessels into the most convenient 
port so that their foodstuffs might be bought for the British Govern- 
mental account. The ship having been released, the captain, after 
being cautioned, might obtain permission to take his goods to the port 
of a friendly country. The second article authorized the arrest of 
all ships, whatever their burden, which attempted to enter a block- 
aded port, and their sending to England for condemnation with cargo, 
except the ships of Denmark and Sweden, which were only to be pre- 
vented from entering on the first attempt, but condemned on the 
second. The third article proclaimed a paper blockade. This decree 
resulted in correspondence between Minister Hailes of England at 
Copenhagen and Count Bernstorff, Minister for Foreign Affairs, who in 
a note of July 28, 1793, said: 

[Denmark] is the suffering party, but she does not comprehend 
how his Majesty the King of Great Britain has been able to give to 
commandants of his ships, and this without asking its advice, an addi- 
tional instruction entirely contrary to the preceding instructions and 
to his treaties with Denmark.” 


19 Schoell, op. cit., VI, 9, 10; Garden, op. cit., VI, 305-307. 
20 Schoell, op. cit., VI, 21; Garden, op. cit., VI, 316. 
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The treaty principally referred to is that of July 11, 1670, Article 
XX_ of which, establishing in an imperfect manner the rights of neutral 
commerce, was explained by a convention of July 4, 1780. The latter 
recites a list of merchandise to be considered contraband and expressly 
excepts wheat, flour, corn, and other grain. The instruction conse- 
quently was a violation of this provision, though it did not happen to 
be a violation of the almost identic treaty of October 23, 1661, with 
Sweden. There followed a diplomatic correspondence between Russia 
and Denmark, French decrees in abundance, and considerable British 
diplomatic activity, including an English instruction of November 
6, 1793, that all French colonial goods in any bottom were to be seized. 
These measures forced Sweden and Denmark into the alliance of March 
27, 1794, and there was no real solution of the matter until the Con- 
vention of London of July 25, 1803. 

8. Article XI of the Peace of Basel of April 5, 1795, between France 
and Prussia, engaged France to welcome the good offices of the King 
of Prussia in favor of the princes and States of the Germanic Empire 
that might desire to enter directly into negotiations with it and that 
to this end had asked or should ask the mediation of the King of Prussia. 
The French Republic consented not to treat as enemy country for 
a period of three months after the ratification of the treaty those states 
and principalities on the right bank of the Rhine in behalf of which 
the king had interested himself. This treaty opened to the States of 
the Empire a method of avoiding the burden of war by making their 
peace individually with France. Schoell* states that the method was 
unconstitutional and contrary to the obligations which the States had 
contracted as members of the Germanic Confederation; and that 
therefore only a few profited by the opportunity, while most of them 
remained faithful to their engagements either out of attachment for 
the cause they defended or out of fear for the resentment of the Emperor, 
whose troops occupied their territory and whose protection would be 
necessary to them on the arrival of the general peace to prevent losses 
of territory to the Emperor. The Landgrave of Hesse Cassel was the 
first to make a special peace with France. By Article III of his treaty 
of August 28, 1795, the Landgrave specifically renounced the treaty 


1 Op. cit., IV, 300; Garden, op. cit., V, 287-8. 
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of subsidies which he and the Margrave of Baden had concluded with 


Great Britain at Langencandel on October 5, 1793.” 

9. Article 4 of the provisional treaty of peace concluded at Paris 
on November 30, 1782, and of the definitive treaty of peace of Paris 
concluded on September 3, 1783, between Great Britain and the United 


States provides: 


It is agreed that creditors on either side shall meet with no lawful 
impediment to the recovery of the full value in sterling money of all 
bona fide debts heretofore contracted. 


The following facts, said the Supreme Court,” were of the most 
public notoriety, at the time when the treaty was made, and therefore 
must have been very well known to the gentlemen who assented to it. 
ist. That British debts, to a great amount, had been paid into some 
of the State Treasuries, or loan offices, in paper money of very little 
value, either under laws confiscating debts, or under laws authorizing 
payment of such debts in paper money, and discharging the debtors. 
2d. That tender laws had existed in all the States; and that by some 
of those laws, a tender and a refusal to accept, by principal or factor, 
was declared an extinguishment of the debt. From the knowledge 
that such laws had existed there was good reason to fear that similar 
laws, with the same or less consequences, might be again made (and 
the fact really happened), and prudence required to guard the British 
creditor against them. 3d. That in some of the States property, of 
any kind, might be paid, at an appraisement, in discharge of any execu- 
tion. 4th. That laws were in force in some of the States, at the time 
of the treaty, which prevented suits by British creditors. 5th. That 
laws were in force in other of the States, at the time of the treaty, to 
prevent suits by any person for a limited time. All these laws created 
legal impediments, of one kind or another, to the recovery of many 
British debts, contracted before the war; and in many cases compelled 
the receipt of property instead of gold and silver. 


A bond between Ware and Hylton was dated in 1774, that is, before 
the outbreak of the Revolution. In 1777 Virginia passed an Act for 
sequestrating British property, providing that full discharge of the 
debt should be created by the payment of the sum due to the common- 
wealth. In 1780 payment was made by Hylton in accordance with 
this Act. “When the British creditors under such circumstances, 
after the establishment of peace, sought to proceed in the State courts 


2 Martens, Recueil, VI, 548. 23 3 Dallas 238. 
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they found the treaty unavailing, since those tribunals held themselves 
still to be bound by the local statutes. In order to remove this diffi- 
culty, as well as to provide a rule for the future, there was inserted 
in the Constitution of the United States the clause declaring that 
treaties then made, or which should be made, under the authority 
of the United States, should be the supreme law of the land, binding 
on the judges in every State, anything in the constitution or laws of 
any State to the contrary notwithstanding.”** In 1788 the Consti- 
tution became operative and in 1796 the case of Ware v. Hylton came 
before the Supreme Court. All but one of the justices held that the 
creditor was entitled to sue without regard to the validity or invalidity 
of the Virginia statute.” 

10. On July 7, 1798, Congress abrogated the treaty of defensive 
alliance of February 6, 1778, with France and the other treaties then 
subsisting with that State, because ‘‘they have been repeatedly vio- 
lated on the part of the French Government.” * It was held in The 
Atlantic (37 Ct. Cl. 17) that after the abrogation, the obligations of 
France must be determined by the law of nations. This is apparently 
because of the antecedent violation by France, one phase of which 
consisted of a unilateral decree abrogating so much of the treaty of 
1778 as related to contraband goods. In The James and Wilson (37 
Ct. Cl. 303) it was held that this unilateral act did not impair any 
treaty right of the United States. 

11. A capitulation by Article X of which commanding generals 
were to give three days’ notice before beginning hostilities was signed 
at Calpi January 10, 1799, between the French general, Championnet, 
and the Viceroy of Naples. January 17 the Neapolitans proclaimed 
Prince Moliterni Captain-General, and he undertook to restore quiet 
in the city after the Neapolitan sailors had shown signs of demonstrating 
against the French. Moliterni began negotiations with Championnet, 
but the latter declared the armistice broken because a corps of lazza- 
ronis had attacked the French near Capua. Fighting continued on 


* Moore, Digest of International Law, V, 697. 

% See generally on the subject of these debts, Moore, International Arbitra- 
tions, 271-298. 
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January 19, 21, and 22, but Moliterni abandoned the people and took 
the French side. Championnet took possession of Naples, levied a war 
contribution, and proclaimed the Parthenopean Republic, at the head 
of which he placed Moliterni. 

12. The Prussian ministry declared to Lord Heresford, the British 
envoy at Berlin, in a note of February 12, 1801, that the League of the 
North did not have for its object the reversal of the commercial trea- 
ties previously concluded with England. Baron Ehrenswaerd, Swedish 
Minister at London, communicated on March 4 the treaty of Decem- 
ber 16, 1800, between Russia and Sweden and Russia and Denmark 
in which stipulations directly contrary to the British contentions were 
laid down regarding the rights of neutrals. The minister also com- 
plained of the embargo laid on Swedish ships. To justify the legiti- 
mate character of the league, the Swedish minister referred to the silence 
observed by Great Britain on the armed neutrality conventions of 
1780 and 1781, which had never been held contrary to its rights, as 
well as the convention of 1791, which partially renewed that of 1780. 
The treaties in question laid down in Article III the principles that 
neutral ships could navigate freely to belligerent ports; that goods 
belonging to belligerent subjects were free unless contraband; denied 
paper blockade, etc., all of which were directly against British con- 
tentions. In April, 1801, occurred the battle of Copenhagen, after 
which the British admiral offered Denmark a choice of an alliance 
or disarmament and demanded the suspension of the Convention 
of 1800. The suspension of arms came about shortly on news of the 
death of Paul I of Russia, and there resulted the maritime convention 
of St. Petersburg of June 17, 1801, between Russia and Great Britain, 
which established a new maritime code.?’ 

13. In 1802, in the course of a revolution in Switzerland, General 
Andermatt received orders to occupy Zurich, which was bombarded. 
A convention of September 15, however, relieved the city of the obli- 
gation of receiving a garrison. At the news of the treatment accorded 
to Zurich, the antagonists of the central system of government, which 
had triumphed in the Swiss constitution of May 20, pronounced them- 

27 Martens, Recueil, IX, 192, 478; Schoell, Histoire Générale, VII, 73-74, 98- 
99; Garden, ibid., VI, 365-381. 
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selves in all the Cantons. Rudolph d’Erlach was put at the head of 
2000 peasants, to whom were joined the French émigrés who had served 
in 1800 in the Austrian army. Rudolph appealed by a proclamation 
to the people to establish the old constitution, and the small Cantons 
denounced the armistice, which had been made on the 8th of September 
by a proclamation of General Andermatt, as having been broken by 
the attack on Zurich.”® 

14. The Peace of Presburg of December 26, 1805, illegally disposed 
of the property remaining to the Teutonic order by granting it to a 
prince of the House of Austria to be designated by the chief magnate 
thereof.2°. The Emperor appointed his brother, Archduke Anthony. 
Bonaparte, who had thus disposed of the property of the order in con- 
cert with the Emperor of Austria, believed, in 1809, when he was at 
war with Austria, that he could dispose of the same property again. 
At Ratisbon, on April 24, he published on his own authority a decree 
to the effect that the Teutonic order be suppressed in all the countries 
of the Confederation of the Rhine, that its properties be united to the 
domains of the States wherein they were situated, and that Mergen- 
theim, with the rights, domains, and revenues attached to the grand- 
mastership and mentioned in Article XII of the Treaty of Presburg, 
should be incorporated in the Kingdom of Wiirtemberg. This decree 
was absolutely violative of the 1805 treaty, but Article IV of the Peace 
of Schoenbrunn between Austria and France of October 10, 1809, 
sanctioned the Napoleonic decree and promised pensions to the employés 
of the order. As this promise was never executed, Article XV of the 
Act of the Germanic Confederation, concluded at Vienna, June 8, 
1815, renewed the provision and charged the Diet of Frankfort with 
its execution.*° 

15. “By Article II of the treaty between the United States and 
Great Britain of July 3, 1815, it is provided that no ‘higher or other 
duties’ shall be imposed on the ‘exportation of any articles’ from the 
one country to the other ‘than such as are payable on the exportation 


28 Garden, op. cit., VIII, 18. 

29 Schoell, Histoire, VII, 428; Garden, ibid., IX, 40-43. 

80 Schoell, op. cit., IX, 286-287, and XI, 318. The constitution is Annex 9 
to the Treaty of Vienna. 
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of the like articles to any other foreign country.’ From the date of 
the treaty down to May 6, 1830, certain duties were levied by the British 
Government in violation of this stipulation, but the fact does not seem 
to have been understood either by the government or by shippers till 
December 27, 1825, when some American merchants discovered and 
valled attention to it; and from the 20th of the following January 
they paid the duties in question under protest, or conditionally. On 
August 20, 1826, the committee of the privy council for trade decided 
that the duties were illegally exacted, but the board of customs refused 
to refund them, and obtained the passage of an act of limitations to 
the effect that duties thus assessed should not be refunded for a period 
extending back more than three years. Fora number of years no further 
action was taken, but on December 3, 1845, the board of customs 
ordered the duties to be refunded back to January 26, 1823. The 
claims for the refund of duties from July 3, 1815, to January 26, 1823, 
remained unadjusted, and were submitted to the commission under 
the convention between the United States and Great Britain of Feb- 
ruary 8, 1853. A question arose, but seems to have been but little 
pressed, as to whether the claims were internationally barred by lapse 
of time, or rather by the act of limitations above referred to.”’ *! 

16. The Creek and Cherokee Indians occupied territory within 
the State of Georgia under a series of treaties. The governor, sup- 
ported by the legislature and determined to acquire these lands, argued 
that the sovereign rights of the State inhibited any Federal interfer- 
ence with the expulsion of the Indians, whose tenure was guaranteed 
by Federal treaty provisions. Worcester had been indicted under a 
State Act forbidding any one under criminal penalties from residing 
in the Cherokee territory without a license from the State authorities. 
He pleaded provisions of vigorous treaties and of a Federal statute and 
that Georgia’s Act was unconstitutional and void as being in conflict 
therewith. He was convicted and the conviction was sustained in the 
State court. The Supreme Court of the United States reversed this 
decision and ordered his discharge. No recognition was given to the 
order of the Supreme Court when it was returned to the State court, 
which refused to grant a writ of habeas corpus. Worcester continued 
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to remain in prison, and the Federal authorities failed to take any 
action to enforce the Supreme Court mandate.** Obviously the State’s 
action violated the Indian treaty. 

17. Article 14 of the treaty between the United States and Mexico 
of April 5, 1831, reads: 

soth the contracting parties promise and engage to give their 
special protection to the persons and property of the citizens of each 
other, of all occupations, who may be in their territories, subject to 
the jurisdiction of the one or of the other, transient or dwelling therein; 
leaving open and free to them the tribunals of justice for their judicial 
recourse, on the same terms which are usual and customary with the 
natives or citizens of the country in which they may be; for which 
they may employ, in defense of their rights, such advocates, solicitors, 
notaries, agents, and factors as they may judge proper, in all their 
trials at law; and the citizens of either party, or their agents, shall 
enjoy, in every respect, the same rights and privileges, either in prose- 
cuting or defending their rights of person or of property, as the citizens 
of the country where the cause may be tried. 


On February 26, 1845, Alexander A. Atocha, a citizen of the United 
States, a personal friend of Santa Anna, and a financial agent of his 
administration, was ordered by the Mexican Government to leave 
Mexico within eight days. He protested through the American Minis- 
ter that the order was a violation of the treaty. He presented a claim 
to the commission appointed for the adjustment of claims under the 
Treaty of Guadalupe Hidalgo. The commission rejected the Atocha 
claim because Atocha was with Santa Anna when ordered to leave 
and because Minister Shannon did not reply to a communication of 
the Mexican Minister for Foreign Affairs in which the latter ascribed 
to Mr. Shannon personal knowledge of Atocha’s implication in Santa 
Anna’s political plans. After the commission adjourned Atocha 
found a dispatch from Minister Shannon to the Washington Govern- 
ment denying the truth of the charge, and explaining why he did not 
reply. Congress passed an Act on February 14, 1865, referring the 
claim to the Court of Claims, which awarded $207,852.60 to Atocha’s 
administratrix. The judgment was based especially on the treaty 
article cited above. As the constitution of Mexico provides that a 
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citizen should not be expelled for political offenses without a trial, 
the court held that it was not proper for Mexico to expel an American 
citizen for alleged complicity in a revolution without trial, the civil 
authority being at the time restored. Before the Court of Claims 
the affair was essentially a new case. 


B. AFTER 1848 


18. The consular convention of February 23, 1853, between France 
and the United States says: 


Art. 2, paragraph 3. [The consuls general, consuls, vice consuls 
or consular agents of the United States and France] shall never be 
compelled to appear as witnesses before the courts. When any dec- 
laration for judicial purposes, or deposition, is to be received from 
them, in the administration of justice, they shall be invited, in writing, 
to appear in court, and if unable to do so, their testimony shall be 
requested in writing, or be taken orally at their dwellings. 

Art. 3. The consular offices and dwellings shall be inviolable. 
The local authorities shall not invade them under any pretext. In 
no case shall they examine or seize the papers there deposited. In 
no case shall those offices or dwellings be used as places of asylum. 


At the April, 1854, session of the United States District Court 
for the Northern District of California an indictment was found against 
a Mexican for violation of the Neutrality Act. French Consul Dillon 
was served with a subpena duces tecum as a witness for the defense. 
M. Dillon was not in court when the witnesses for the defense were 
called and defendant’s counsel asked for an attachment against him, 
stating that counsel was prepared to argue the right to such an attach- 
ment. Judge Ogden Hoffman granted the attachment and under it 
M. Dillon was brought into court. His counsel presented a protest 
based on the treaty provisions quoted, and M. Dillon stated that the 


paper which he was summoned to bring with him must form part of the 
consular archives, if it was in existence. Judge Hoffman, after the 
protest had been argued, changed his opinion and held that compulsory 
process ought to have been refused. When the attachment was served 
on M. Dillon he hauled down his consular flag, and his Minister at 
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Washington took up the incident as involving disrespect to the French 
flag. After a long controversy the affair was closed with an expression 
of regret by the Government of the United States and an agreement 
to salute the French flag with a national salute. ; 

19. Actual violation of a treaty due to haste in executing it is one 
of the anomalies of which there is record. In Italy the sanction of 
Parliament is necessary to establish a treaty as the law of the land. 
On March 24, 1860, the Italian and French plenipotentiaries signed 
the treaty of cession of Nice and Savoy, and the Italian Parliament 
was not called to sanction the act until May 27. The treaty itself 
expressly stipulated that the cession should be effected with the consent 
of the population and the vote of Parliament. On April 16, however, 
the Italian ministry caused the plebiscite to be held in the province, 
and by the time Parliament met in May the whole cession was a fait 
accompli so far as being affected by any vote of the Parliament was 
concerned. France was already in possession when the Parliament 
met, though Rattazzi argued the illegality of the act in its session 
to no effect.*® 

20. “With a dispatch, No. 26, of July 21, 1870, Mr. Partridge, 
United States consul at Bangkok, inclosed to the Department of State 
certain correspondence in relation to the execution of two native serv- 
ants of the Rev. Messrs. Wilson and McGilvary, citizens of the United 
States. The Department of State declared the proceeding to have 
been a plain violation not only of Article I of the treaty of 1856, which 
stipulates full protection and assistance to enable them to reside there 
in security, but also of Article V, which stipulates for the free exercise 
of religion and for the right of Americans to employ Siamese subjects 

34 Moore, Digest, V, 78-81. A constitutional point in the judge’s opinion is 
omitted from the summary. For a very similar instance occurring in Germany 
to an American consul general, see Moore, ibid., 81-83. In this instance, however, 
the summons was withdrawn and the consul general appeared voluntarily. For 
another instance, see For. Rel., 1905, 458-461. 

*% Atti del Parlamento italiano, 1860, 158 ff. The Italian treaty of peace with 
Austria in 1866 was likewise acted upon before Parliament had opportunity to ex- 
press its opinion. According to its terms, Italy was to pay Austria thirty-five 
million florins, and the payment was made by the executive before the Parliament 
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(Atti, 1867, 358.) 
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as servants. It appeared, however, that the Siamese Government 
had ultimately receded from the ground, which it at first assumed, 
that the stipulations of the treaty were not applicable to the case in 
question.”’ 

21. ‘Complaint was made by the Chinese legation that Article 
III of the immigration treaty of November 17, 1880, guaranteeing 
to Chinese subjects in the United States the protection of the laws, 
was violated by various acts committed at Butte City, Montana. 
The governor of Montana investigated the complaint and reported 
that in the particular case, which was believed to have been the cause 
thereof, the offender had been convicted and sentenced to imprison- 
ment.’’ 37 

22. By section 14 of the Act of June 6, 1884, a duty of three cents 
a ton, not to exceed fifteen cents a ton per annum, was imposed in lieu 
of the uniform tax of thirty cents a ton per annum levied on vessels 
from foreign ports in the Western Hemisphere. Vessels entered from 
other foreign ports were to be subject to a duty of six cents a ton. 
Belgium, Denmark, Germany, Italy, Portugal, and Sweden and Norway 
claimed the 3- to 15- cents rate by reason of the most-favored-nation 
clause, except that Sweden and Norway based the claim on Article VIII 
of the treaty of July 4, 1827, by which the contractants “engage not to 
impose upon the navigation between their respective territories, in the 
vessels of either, any tonnage or other duties of any kind or denomina- 
tion, which shall be higher or other than those which shall be imposed 
on every other navigation except that which they have reserved to 
themselves respectively.’’ All the claims were denied except that of 
Sweden and Norway, in behalf of which that government urged a con- 
struction of the treaty originally claimed by and conceded to the United 
States. By Act of June 19, 1886, the President was directed to suspend 
these duties under certain reciprocal conditions. The Netherlands, 
Germany, and certain other countries were brought under this pro- 
vision by proclamation.*® 


% Moore, Digest, V, 847. 
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23. Article III of the treaty of commerce and navigation between 
Italy and the United States of February 26, 1871, says: 

The citizens of each of the high contracting parties shall receive, 
in the states and territories of the other, the most constant protection 
and security for their persons and property, and shall enjoy in this 
respect the same rights and privileges as are or shall be granted to 
the natives, on their submitting themselves to the conditions imposed 
upon the natives. 


On March 14, 1891, eleven Italians charged with the murder of the 
chief of police of New Orleans were killed in the parish prison of the 
city by a mob of citizens. Three or more of the victims were Italian 
subjects and on behalf of these Baron Fava, the Italian Minister at 
Washington, requested ‘‘that the guilty parties, whether perpetrators, 
accomplices, or instigators of the massacre which took place yesterday, 
be speedily brought to justice.” He reserved the right to demand any 
other reparation which his government might think proper. Repre- 
sentations were made to the governor of Louisiana that the guilty 
persons should be brought to justice. On March 31, Baron Fava 
defined the demands of Italy as two, — official assurance by the United 
States that the guilty persons should be brought to trial, and the recog- 
nition of the principle of an indemnity. He then withdrew, leaving 
a chargé d’affaires. Secretary Blaine admitted a violation of treaty 
rights, but held that Italy’s action was precipitate. On May 5, the 
New Orleans grand jury made a report excusing the attackers of the 
jail, none of whom was indicted or brought to trial. The Federal 
Government was powerless under the system of State rights to 
bring the case before the Federal courts, and President Harrison 
recommended legislation which would remedy the defect. The 
United States, without acknowledging responsibility, and solely as 
an act of courtesy and justice, on April 12, 1892, paid Italy 
125,000 franes ($24,330.90) and diplomatic relations eventually were 
reéstablished.” 

24-27. Similar incidents involving the same provision and of the 
same character occurred at Rouse, Colorado, in 1895 ($10,000); at 


3° Moore, Digest, VI, 837-841; For. Rel. 1891, 658-728; see also City of New 
Orleans v. Abbagnato, 62 Fed. Rep. 240. 
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Hahnville, Louisiana, in 1896 ($6000); at Tallulah, Louisiana, in 1899 
($6000); at Erwin, Mississippi, in 1901 ($5000).” 

28-29. Still further incidents of the same character were an out- 
break against Spaniards at New Orleans or Key West in 1851; and an 
attack on Messrs. Wexel and De Gress, Americans, at Callao, Peru, 
on August 20, 1876, in apparent violation of Article XV of the treaty 
of 1870. The cases of the Chinese at Rock Springs, Wyoming, on 
September 2, 1885, and in Washington, Montana, Alaska, and Cali- 
fornia are recounted at length in Moore’s Digest, but seem to have fallen 
outside of treaty provisions.” 

30. With the approval of Commander O’Neil of the U. 8. 8. Marble- 
head, two Americans, J. 8. Lampton and George B. Wiltbank, accepted 
positions as officials during the interregnum following the overthrow 
of the provisional government of Nicaragua in July, 1894. They were 
subsequently invited to call at the Nicaraguan commissioner’s office, 
and there were arrested. They were taken from Bluefields, where 
they were in business and resided, to Managua and thence were sent 
under guard out of the country. The Nicaraguan Government re- 
fused either to try them or to allow them to return to Bluefields to 
settle their affairs. Nicaragua insisted they must be expelled because 
they were “compromised in the crimes and sedition” at Bluefields, and 
that by such action they had forfeited rights of residence under the 
treaty with the United States of June 21, 1867, which in Article XII 
says: 

The citizens of the United States and the citizens of the Republic 
of Nicaragua, respectively, residing in any of the territories of the 
other party, shall enjoy in their persons and property the protection of 
the government, and shall continue in possession of the guarantees 
which they now enjoy. . 


The United States admitted that if the charge of making themselves 
dangerous to the public peace was true, Nicaragua had the right to 
expel the Americans, “provided it was exercised in a becoming manner 
and without undue harshness.” Secretary Gresham, on August 29, 

40 Moore, ibid., III, 344-353, and VI, 841-849, with citations there mentioned. 
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telegraphed to Minister Lewis Baker to “demand immediate open trial 
of the accused, with all guarantees of defense secured by treaty, and, 
in default thereof, their release.’”” The Department of State held that 
Americans could not be deprived of rights under the treaty unless these 
were forfeited, “‘and that they are entitled to know the grounds of 
forfeiture. If forfeiture is claimed .. . for alleged participation in 
an insurrectionary movement against Nicaragua, they should be in- 
formed of the charge against them and the evidence in support of it. 
This position will be maintained by the United States hereafter in 
all cases.”” Lampton and Wiltbank were permitted to return to Blue- 
fields and the order of expulsion was revoked.“ 

31. Article 5 of the treaty of amity, commerce, navigation, and 
extradition between Haiti and the United States of November 3, 1864, 
provides that “the citizens of each of the high contracting parties. . . 
shall [not] be compelled to pay any contributions whatever higher 
or other than those that are or may be paid by native citizens.” Haiti 
by a law enacted October 1, 1897, authorized the levying of taxes on 
foreign merchants and clerks many times greater than those imposed 
on natives of similar occupation. The Minister of the United States 
was instructed to protest this law, if any attempt was made to execute 
it, as in violation of the treaty article. In a dispatch of May 5, 1898, 
to Secretary Sherman, Minister Powell reported that the question 
had been satisfactorily and definitely adjusted in favor of the United 
States.“ 

32. In the arbitration claim of John D. Metzger & Co. v. The 
Republic of Haiti, under the protocol of October 18, 1899, it was held 
that the Haitian Government was bound to make reparation for the 
seizure and sale of the goods of an American firm doing business in that 
country in order to enforce the payment by certain American employés, 
under Article 9 of the Haitian law of October 24, 1876, stipulating that 
foreigners should pay a tax double the amount payable by natives 
exercising the same industry, if said foreigners were to be permitted 
to pursue any industry other than commerce. Arbitrator William 
R. Day, in his award, said: 


* Moore, Digest, IV, 99-100; For. Rel., 1894, App. I, 329-352. 
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This law (October 24, 1876), so far as it affects American citizens, 
is in direct violation of the stipulations of the treaty. In practice it is 
shown that these license taxes were seldom enforced against workmen 
in Haiti. By direct enactment of law the solemn obligations of the 
treaty are ignored and discriminating burdens imposed upon foreigners 
without exception. When this condition of affairs was diplomatically 
called to the attention of the authorities of the Republic of Haiti, it 
is to the credit of that government that it promptly conceded that 
American citizens had rights under the treaty which deserve protection 
and which the Government of Haiti undertook to see were duly guarded, 
leaving Metzger & Co. to pursue their remedy of the infraction of 
their rights already sustained. 


33. The boundary convention of November 12, 1884, between the 
United States and Mexico provides: 

Art. III. No artificial change in the navigable course of the river 
[Rio Grande], by building . . . obstructions which may tend to deflect 


the current or produce deposits of alluvium . . . shall be permitted 
to affect or alter the dividing line as determined. . . 


The American Rio Grande Land & Irrigation Company desired to 
develop by irrigation a large tract of land along the river. It constructed 
a canal system and installed a pumping station on the bank of the 
river to supply water to its canals. As this development was under 


way a natural cut-off in the course of the Rio Grande began taking 
place, the company making an unsuccessful attempt to prevent the 
change in the river’s course by revetting the bank. The company 
then tried to save its pumping station, which was on the only avail- 
able site, by cutting an artificial channel, this project being completed 
in June and July, 1906. The artificial cut-off changed the American- 
Mexican boundary line by altering the channel of the river, and seems 
also to have resulted in damage to Mexican landowners through loss 
to growing crops, construction of levees, loss of land by erosion and 
of riparian rights. As a consequence, the Mexican Government brought 
the matter to the attention of the International Boundary Commission, 
whose engineers reported that the company was in the wrong and should 
indemnify for the offense. This report was referred by the Depart- 
ment of State to the Attorney General, who, under date of May 16, 
1907, rendered an opinion in which he said: 
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As to indemnity for injuries which may have been caused to citizens 
of Mexico, I am of opinion that existing statutes provide a right of 
action and a forum. Section 563, Revised Statutes, clause 16, [Judicial 
Code, § 24, 17] gives to district courts of the United States jurisdiction 
“of all suits brought by any alien for a tort only in violation of the 
law of nations or of a treaty of the United States.””’ The act of August 
13, 1888, amending and superseding earlier laws (25 Stat., 433, sec. 1), 
gives to the circuit courts of the United States “original cognizance, 
concurrent with the courts of thé several States, of all suits of a civil 
nature at common law or in equity . . . in which there shall be, . . . 
a controversy between citizens of a State and foreign States, citizens, 
or subjects, in which the matter in dispute exceeds, exclusive of interest 
and costs, the sum or value aforesaid [$2000].” . . 

As to the public tort, so to speak — that is, the injury to Mexico 
in respect to the boundary line by changing the channel of the river — 
I incline to the view that a treaty of the United States, which is a part 
of the supreme law of the land, having been violated, a remedy exists 
to redress that wrong. The United States owes the duty and has the 
right of vindicating the treaty. It can hardly be doubted that in a 
proper case calling for prevention the United States may proceed by 
bill in equity to obtain an injunction, and that in a case like the present, 
where the prohibited thing has been done, the United States may 
proceed in the same way to obtain mandatory relief in some appro- 
priate form to compel the restoration of the status quo ante. I find 
provision for this course in the act of 1888, already referred to. That 
act gives jurisdiction to the circuit courts of the United States of all 
suits of a civil nature at common law or in equity in which the United 
States are plaintiffs or petitioners. I am of the opinion that the limita- 


tion of jurisdictional amount in that act does not apply to such suits. 


The Secretary of State replied to the Attorney General that in 
his opinion it was desirable to institute and maintain a suit against the 
offending corporation, and accordingly a bill in equity was filed against 
the American Rio Grande Land & Irrigation Company in the Circuit 
Court for the Southern District of Texas. The decree of the court, 
dated December 5, 1911, ordered: 


First. That defendant ... do convey to the complainant, Sefior 
Don Adelberto A. Arguelles, Trustee, by warranty deed, for the benefit 
of all of the owners of lands situated in Mexico damaged by the unlawful 
diversion of the Rio Grande, all that tract or parcel of land belonging 
to said defendant company that was “cut-off” or cast upon the southern 
bank of the Rio Grande by said unlawful diversion, . . . 

Second. That defendant ...do pay unto the complainant, 
Sefior Don Adelberto A. Arguelles, Trustee, Five Thousand Dollars 
for the benefit of all the owners of Mexican lands so damaged... . 
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Third. That defendant, American Rio Grande Land & Irrigation 
Company, do pay to the United States of America, Complainants, the 
sum of Two Thousand Dollars ($2000) to cover costs and expenses 
incident to surveying and marking the international boundary line 
now represented by the former bed or channel of the Rio Grande 
before the unlawful diversion of the stream was made by defendant, as 
aforesaid. 

Fourth. That as a penalty for violating the provision of the treaties, 
as aforesaid, in making, by artificial means, the unlawful change, 
diversion and interference with the natural channel, course and flow 
of the waters of the international boundary line stream, the Rio Grande, 
by reason of the wrongful acts complained of, that the defendant 
company pay to complainant, the United States of America, the sum 
of Ten Thousand Dollars ($10,000) and court costs in the sum of Two 


Hundred Dollars ($200).* 
Denys P. Myers. 


46 This JouRNAL, VI, 478-485. 

46 The following are additional citations of this form of violation: 

34. For a case involving inobservance of treaty provisions by local authorities 
and also of the most-favored-nation clause, see Moore, Digest, V, 573-576. 

35. For the Van Bokkelen case, involving imprisonment “in derogation of the 
rights to which he was entitled as a citizen of the United States under stipulations 
contained in the treaty between the United States and Haiti” of November 3, 1864, 
see Moore, Digest, VI, 699-701, 772-773, and International Arbitrations, 1807-1853. 

36. For the Panama riot of April 15, 1856, as a result of which New Granada 
acknowledged liability for failure to preserve peace and good order in accordance 
with Article 35 of the treaty of peace, amity, navigation and commerce of December 

2, 1846, see Moore, Digest, III, 34-36; VI, 819, 960, and International Arbitra- 
tions, 1361. 

37-43. For instances arising between the United States and Spain under Article 
7 of the treaty of friendship, boundaries, commerce and navigation of October 27, 
1795, see Moore, Digest, VI, 908-914. The incidents occurred in Cuba in 1896 and 
1897 and related to a decree of the Governor General ordering a general requisition 
of horses and mules, spoliation of cane crops for forage, quartering of troops and 
spoliation thereby, the Governor General’s executive order prohibiting export of leaf 
tobacco by foreigners, and the appropriation of an American’s estate for an agri- 
cultural colony of impoverished concentrados. Altogether five types of violation. 
“Tt is the opinion of the Commission that the treaty of 1795 and the protocol of 1877 
were in full force and effect during the insurrection in Cuba, and they will be applied 
in deciding cases properly falling within their provisions,” said paragraph 9 of the 
statement of April 28, 1903, copying the President’s instructions. See also on this 
subject Moore, Digest, VI, 923, 970-972. The latter citation presents a sixth type 
of such violation involving abandonment of a plantation by military order and 
subsequent overrunning of it by Spanish soldiers. The case of Sanguily’s imprison 
ment offers a possible seventh type. Moore, VI, 784-785. 
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44. For liability of the United States under the French Claims Convention of 
January 15, 1880, see Joseph Chourreau v. United States, Boutwell’s Report, 134, 
140, and Moore, Digest, VI, 920-921. This is perhaps not a true case of treaty 
violation. 

45. For the case of Dr. Maurice Pflaum, involving infraction of Article IV of 
the treaty of commerce and navigation of May 7, 1830, with Turkey, see Moore, 
Digest, VI, 771-772. Extraterritorial jurisdiction was violated in this instance. 

46. For arrests in Turkey of American naturalized citizens bearing passports but 
charged with crime in contempt of extraterritorial rights (Article IV, treaty of 1830), 
see For. Rel., 1905, 885-898. 

47. For the inconsistency of Articles 49, 50, 59, 60, 61, and 62 of the Chinese 
mining regulations of March, 1908, with Article VII of the American treaty of 
October 8, 1903, see For. Rel., 1908, 151-176. 

48. For imposition of taxes or duties on kerosene oil by inland Chinese authori- 
ties in addition to these prescribed by treaty, see For. Rel., 1908, 134-145. The 
question involved most-favored-nation treatment under Article XI of the Chino- 
Japanese commercial treaty of 1896 and the limits of free port areas under Article 2 
of the Anglo-Chinese Nanking treaty of 1858, Article 6 of the Franco-Chinese 
treaty of 1858, Article 7 of the Franco-Chinese treaty of 1860, the German-Chinese 
treaty of 1861, and Article II of the Belgian-Chinese treaty of 1865. All the Powers 
named were involved in the dispute. 

49. For the collection of a forced loan from an American naturalized by marriage, 
Mrs. Josefa Jacoby, in contravention of the treaty of 1867 with Nicaragua, see 
For. Rel., 1894, 451-460. 

The following are American instances in which a presumption of violation was 
raised: 

For the case of a forced loan (Ulrich and Langstroth, 1873) allegedly in violation 
of Article VIII of the treaty of April 5, 1831, with Mexico, see Moore, Digest, VI, 
916-917; but see also opinion of Secretary Evarts, ibid., 917. 

As to adducing Article IV of the treaty of 1840 between the United States and 
Portugal in connection with indirect importations into Portuguese colonies by way 
of Lisbon, see Moore, Digest, II, 71-72. 

For an instance in which Chinese passport regulations in the interior would, 
if put into execution, have violated Article IX of the British treaty of June 26, 
1858, and similar provisions in treaties with all other Powers, see For. Rel., 1894, 
152-160. 

For the Wheelock case, in which an American citizen was tortured by a Vene- 
zuelan official and then repeatedly denied redress in the Venezuelan courts, see 
Moore, Digest, VI, 321-323, 769-770. The case occurred in 1879, and therefore 
the allegation of Mr. Evarts that the treatment of the American contravened 
Article 3, of the treaty of amity, commerce and navigation, and extradition of Au- 
gust 27, 1860, is erroneous; for the treaty terminated on October 22, 1870, pur- 
suant to notice by Venezuela. 

For alleged inobservance of Article 14 of the consular convention of 1871 with 
Germany, growing out of desertions from German ships on the Pacific coast, see 
For. Rel., 1902, 411-417. The question here involved was largely as to procedure 
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and also included construction of Sec. 5280, R. S., in harmony with the treaty 
provision. 

For an instance of allegation of violation by acts of a revolutionary force against 
an American, William Fowks, see Moore, Digest, VI, 993-994. An indemnity was 
paid and accepted without entering into the merits of Peru’s liability under Articles 
II and XV of the treaty of 1887. 

For evidence that cutting submarine telegraphic cables in war time is not a vio- 
lation of Article XV of the treaty of Paris of March 14, 1884, on the protection of 
such cables, see Moore, VI, 924-926. 

For alleged contravention by the viceroy of Nanking of Article I of the Whangpu 
river conservancy agreement of September 27, 1905 (For. Rel., 1905, 122), see For. 
Rel., 1909, 70 ff. 

For alleged discrimination against Italian subjects by an ordinance of Richmond, 
Va., in contravention of Articles II and III of the treaty of February 26, 1871, be- 
tween the United States and Italy, see For. Rel. 1909, 386-389. A similar instance 
occurring in South Carolina in 1893 was dealt with in Cantini et al. v. Tillman 
et al., 54 Fed. Rep. 969. 

For the Maiorano case, see For. Rel., 1909, 391-393. Here the Department 
of State held that a Pennsylvania law denying nonresidents of Pennsylvania the 
right to institute damage proceedings on account of violence or negligence resulting 
in death did not violate Articles 3 and 23 of the treaty of February 26, 1871, with 
Italy. Cf. Maiorano v. B. & O. R. R. Co., 213 U. S. 268 (1909). 
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EDITORIAL COMMENT 


JOHN WATSON FOSTER 


AN APPRECIATION 


The State of Indiana has a goodly list of soldiers, statesmen, and 
men of letters to its credit. In not a few instances the reputation 
which they have achieved has been national; in one, and the most 
recent, international. It is rare that distinction has been achieved in 
the three fields of activity, but whether soldier, statesman, or man of 
letters, or whether they be combined in one, the son of Indiana remains 
loyal to Indiana, whether he live within the State, at the capital of 
the nation, or perform the duties assigned to him in the larger world 
beyond our boundaries. He is never too great for the State; to the 
State he returns, and in the State he is laid to rest amid the admiration, 
respect, and regard of his fellow-citizens. 

John Watson Foster, known alike as soldier, statesman, and man 
of letters, was a native of Pike County, State of Indiana, and in Evans- 
ville, State of Indiana, he sleeps his last sleep. Born on March 2, 
1836, he died on November 15, 1917, and he justified his length of 
days not merely by good works, which alone would have been a justi- 
fication, but also by great deeds, which gave him standing at home 
and abroad and an enduring reputation. 

A graduate of Indiana State University, a student of the Harvard 
Law School, and a lawyer by profession, he served three years and a 
half in the war between the States, took part in many important engage- 
ments in the west, and commanded at various times three different 
regiments, a brigade, and a division of cavalry. The skill and the 
courage exhibited at Fort Donelson, where, although a major, he 
commanded and led the charge of his regiment, attracted the 


attention of General Grant, won his friendship and regard, and laid 
127 


i 
| 
4 
4 


128 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the foundations of that diplomatic career which began in 1872 upon 
his appointment by President Grant as Envoy Extraordinary and 
Minister Plenipotentiary to the then distracted Republic of Mexico. 
The incidents of this appointment the veteran diplomatist himself 
very modestly relates in the two volumes published in 1909, under 
the caption of Diplomatic Memoirs, an admirable work which supplies 
the facts of his career and only leaves to other hands its appreciation. 
General Foster had been Chairman of the Republican Committee 
of his State in the presidential campaign of 1872, in which, at first, the 
tide seemed to be against General Grant, but which, in the end, turned 
strongly toward him and resulted in his triumphant reélection. As 
Governor of Indiana, Oliver P. Morton had appointed Mr. Foster, as he 
then was, a major of volunteers, without solicitation and without his 
knowledge. Governor Morton was now United States Senator, and, 
realizing the obligation of the party to General Foster and desiring to 
recognize it by an appointment, asked him to choose the position which 
he most preferred and to give himself no worry about his appointment 
to it. The General was somewhat taken aback at this mark of con- 
fidence in his abilities, which he never rated so highly as his friends. 
He asked time to consult with Mrs. Foster, whom he had left to go 
into the army, but who, for fifty-eight years, administered to his 
comfort, making a great career possible, notwithstanding his delicate 
constitution and precarious health. They came to the conclusion that 
“a brief residence in Europe would be both pleasant and useful,”’ 
and they picked upon the ministry to Switzerland, which General 
Foster says in his Memoirs ‘was in the lowest grade of our diplomatic 
service.” Switzerland was promised, but Mexico was free; and in 
this casual, indeed accidental way, he began that diplomatic career 
which has given him an abiding place in the history of his country. 
During his seven years in Mexico that country passed through the 
storm and stress of revolution and settled down, with a brief interval, 
to a policy of order, if not of law, under President Diaz, relapsing, as 
General Foster feared and for the reasons he stated, into anarchy after 
the strong hand was stayed. Commenting upon his service in the 
army, he had said, “My military life greatly enlarged my knowledge 
of men and gave me fuller confidence in myself.” And no better 
example can be found of his knowledge of men and the reason why his 
countrymen had confidence in him than his analysis of the Diaz régime. 


its nature and its consequences: 


EDITORIAL COMMENT 129 


It would have been a wise and patriotic act for General Diaz to have retired from 
the Presidency at the end of his second term, leaving the prohibitive clause of the 
Constitution in force. He would then have been in a position to guarantee a peace- 
ful election of a successor and a continuance of the good order and prosperity which 
he had established. The people also might have had an opportunity to test their 
ability to conduct a government by means of a free and untrammeled exercise of 
the electoral franchise, a condition as yet unknown to Mexico. The benevolent 
autocracy under his administration has resulted in great prosperity for the country, 
but it has done little to educate the masses of the people in their duties under a 


republican government. 

The biographer of Pericles, the greatest of the republican rulers of Athens, in 
describing the disorders which followed his death, makes these comments: “In 
his determination to be the foremost man in the city, he left no room for a second. 

. Under his shadow no fresh shoots sprang. He taught the people to follow 
him as leader, and left no one behind to lead them; he destroyed their independence 
—or at least the mutual play of opposite forces — and when he died came ‘the 
deluge.’ There was no one who could succeed him. A democracy without great 


men is a dangerous democracy.” ! 


While still in Mexico, General Foster was, without consultation, 
and indeed without his knowledge, notified by telegram that he was to 
be transferred to the Russian mission. On January 19, 1880, President 
Hayes nominated him for that post, and General Foster recalls with 
pleasure that his name was sent to the Senate with that of Mr. James 
Russell Lowell, transferred from Madrid to London. He arrived in 
Russia on May 28, later than was expected, owing to the fact that 
he stayed in Mexico to receive General Grant, then visiting the 
country. He remained in Russia during the balance of 1880 and in 
August, 1881, he obtained a leave of absence to visit the United States, 
which, however, proved to be not only his farewell to Russia but his 
renunciation of diplomacy as a permanent career. For, although he 
later filled posts temporarily and was sent on diplomatic missions, they 
were as incidents or as interruptions in the career of a publicist and 
international lawyer, — not to be sought, yet not to be avoided if 
offered. 

Having stated with frankness in his Memoirs the reasons which led 
him to enter, so with equal candor he gives the reasons which caused 
him to leave, the diplomatic service. Thus, he says: 

After reaching home I came to the conclusion that the interests of my family 


and due consideration for my own future demanded my retirement from office. 
I had been continuously in the Diplomatic Service for nearly nine years. They 


1 Diplomatic Memoirs, Vol. I, pp. 106-107. 
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had proved very interesting and instructive and I had reason to be satisfied with 
my labors. But under our system of government I could not hope to make the 
Diplomatic Service a life career. I was giving to the Government the best years 
of my life, and I thought it better to choose my own time for retirement than to 
have it determined by a change of administration. 

I had a growing family and I preferred to give them an education in our own 
country rather than abroad. Financial considerations also influenced my determi- 
nation. Before entering the Service I had not accumulated a competency, and 
the salary received from the Government required me to exercise economy in office. 
I did not consider it either prudent or honest to adopt a style of living beyond my 
income. I do not advocate large salaries for our diplomatic representatives, but 
permanent houses should be provided for them, and there should be such a moderate 
increase in their salaries as would justify men of talents without fortunes entering 
the Service. Lavish display is not becoming in the representatives of a democratic 
government, but they should be enabled to live comfortably and in becoming style 
without drawing upon their private means or credit.! 


In an earlier portion of his Memoirs, in connection with his entrance 
upon ‘‘the highest and most difficult mission on the American hemi- 
sphere,” for such the Mexican mission then was, he makes the following 
observation upon diplomacy as a career, wise in itself and the fruit of 
his experience, which is an appropriate pendant to his observation 
upon leaving the service: 

I am astrong advocate for the establishment of a regular career for the diplomatic 
service of the United States; I would have all Secretaries of Legation enter the 
service through a competitive examination; continue in office during good be- 
havior; and, as they should prove worthy, have them promoted to Ministers. But 
I doubt whether the time will ever come when our Government will think it wise 
to confine the appointment of Ministers and Ambassadors entirely to promotions 
from the posts of Secretary. It has never been so in the Governments of Europe 
where the regular diplomatic career has long been an established system. Many 
of their most useful and distinguished diplomats have been those who never entered 
the service through a competitive examination, but who were appointed from other 
branches of the public service or from private life.? 


By resigning, on November 1, 1881, from the mission to Russia, 
to settle in Washington and to engage in the practice of law, particularly 
of international law, in which he prospered and acquired fame, he 
doubtless thought that he had severed his relations with Russia; but in 
this he was mistaken, and it is probably the only mistake with which 
he can be taxed in his diplomatic career. He was sent on special mis- 
sion by President McKinley in 1897. And if he really thought that he 


1 Diplomatic Memoirs, Vol. I, pp. 213-214. 2 [bid., pp. 12-13. 
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was not again to hold a regular diplomatic post, his judgment was again 
at fault, for President Arthur, who had regretfully accepted his resigna- 
tion as Minister to Russia, insisted that he proceed to Spain, which, 
however, was in the nature of a special mission, although it was not 
confined to a single purpose with a temporary residence. He yielded 
to the President’s request, and from 1883 to 1885 he served as American 
Minister to Spain, which in 1891 he visited a second time, as in the 
case of Russia, on special mission, demonstrating that his services were 
acceptable both to those countries and to the United States. 

In the interval, however, between these two missions, General 
Foster had come to his own. In 1892, upon the resignation of Mr. 
Blaine as Secretary of State, General Foster was appointed by President 
Harrison, a citizen of his own State, to succeed that distinguished 
statesman; and it is interesting to note, in this connection, that it 
was not the first time that General Foster had been considered for the 
cabinet. President Hayes wanted the State of Indiana to be repre- 
sented in his cabinet, and, unconscious of the threatened honor, Gen- 
eral Foster was, as appears from Mr. Williams’s Life of President Hayes, 
the President’s preference. “Finally,” to quote the President’s biogra- 
pher, ‘‘the choice narrowed down to John W. Foster, at that time Min- 
ister to Mexico, and Richard W. Thompson, famous since 1840 for his 
political oratory. . .. Of these two Mr. Hayes was inclined to prefer 
General Foster, the younger, abler, and more active man. But as it 
would take so long for him to reach Washington, and as it was desirable 
that all members of the Cabinet should be installed at once, Colonel 
Thompson won the distinction.’”’! But in 1892 General Foster was not 
in Mexico; he was in Washington, and he was appointed and entered 
at once upon the performance of his duties. 

However, he did not long remain in this post, inasmuch as the 
Bering Sea controversy between Great Britain and the United States, 
a legacy of his predecessor, was very difficult, very perplexing, and 
required a tried and deft hand for its settlement. It was submitted to 
arbitration, and General Foster resigned the Secretaryship of State in 
1893 in order to take charge of the case on behalf of the United States. 
Two years later he was drafted into service by the Chinese Government, 
then at war with Japan and anxious to extricate itself from the toils of 
the Island Empire, which, in a single campaign, had defeated ‘that 
immense and venerable country. General Foster accepted. the call and 


1 C. R. Williams, The Life of Rutherford Birchard Hayes, Vol. II, p.,23. 
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acted as adviser to the Chinese plenipotentiaries in the negotiations 
ending in the treaty of peace between the two countries — with such 
apparent satisfaction to his imperial client that, without solicitation or 
knowledge, China appointed him a member of its delegation to the 
Second Hague Peace Conference of 1907. In the interval between these 
dates, General Foster’s practice of law was at least twice interrupted 
by his own country: in 1898, by his appointment as a member of the 
Anglo-American high commission to settle the disputes between Canada 
and the United States, and in 1903, as agent for the United States in 
the Alaskan boundary dispute. 


Accidental and casual as his entry upon diplomacy, in which he 
achieved, however, solid and enduring distinction, was his entry into 
the domain of letters, in which he likewise succeeded. Urged to deliver 
a series of lectures on diplomacy in Columbian (now George Washing- 
ton) University, he yielded, and what was an incident in his career as 
a diplomat and international lawyer has become the foundation of 
what promises to be an enduring reputation, for his lectures have been 
published as A Century of American Diplomacy, just as Kent’s lectures, 
delivered at Columbia, were published and have remained a standard 
work, under the title of Commentaries on American Law. 

The Century is a remarkable book. Published in 1900, it is as 
fresh as the day it issued from the press. The learned author wisely 
limited himself to a field, not, indeed, closed to controversy, but the 
great lines of which were drawn and within which he could move un- 
embarrassed and at his ease. It begins, of course, with the 4th day of 
July, 1776, when the Declaration of Independence was proclaimed by 
a sturdy race and representatives worthy of the future of their country. 
It ended with 1876, a period when the United States had been reunited 
after the Civil War, through which it had passed but a decade before, 
and when our own fathers looked with wistful eyes, not to the past 
but forward to the second century of the Republic and to the future 
which time has in store for us. 

Chronologically, and in the form of a narrative, General Foster 
sketched with a masterly hand our diplomatic relations, confined, at 
first, to France, our first and for more than a century our only ally, 
until our relations broadened out and encircled the world. And he 
appropriately ended his survey with a statement of the origin and 
nature of the Monroe Doctrine, which should be treated as a whole, 
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not drawn and quartered and apportioned to various sections of the 
book. Accurate it is, for General Foster’s training and experience as 
a lawyer had made him accurate to a fault; but it is more than ac- 
curate, it is the work of a professional hand, for its author wrote as a 
diplomat, versed in the practice of his art, sometimes, alas, a craft, 
and familiar with its nature and its history. It is even more than the 
work of a diplomat; it is a book of wisdom and of large vision. Small 
in size, it bulks large in importance. 

The Century of American Diplomacy was the first fruits of this pen. 
Fortunately, it was not the last. The appetite grows, it is said, by 
what it feeds on, and few authors can resist the temptation of success. 
General Foster, amateur as he then was, yielded as the professional 
author, but, prudently,—for he was prudent in all things, — he 
confined himself to the field in which he moved alone and where his 
appearance attracted and commanded attention. American Diplomacy 
in the Orient followed A Century of American Diplomacy within three 
years, and rounded out a phase of the subject which could only be 
touched upon in passing, but which is not the least of American achieve- 
ments — the introduction of Japan to European civilization and the 
entering of the newer spirit into China. This book, like the Century, 
was born of familiarity with the subject, for he had come into contact 
with Japan as a representative of China in the negotiations which 
ended the war of 1894-95 between the two countries. But it was not 
alone personal interest which dictated the choice of the subject and 
caused him to enlarge and complete the earlier work, for he shared the 
views of William H. Seward, then a Senator, and whose words he quotes 
with approval: “‘The Pacific Ocean, its shores, its islands, and the vast 
regions beyond, will become the chief theater of events in the world’s 
great Hereafter.” ! 

Three years later, for General Foster apparently moved in cycles 
of threes, The Practice of Diplomacy, published in 1906, naturally 
followed the Century and Diplomacy in the Orient, showing how the 
results chronicled in these two works had been accomplished in practice. 
And finally, in 1909, the veteran closed his career as an author by a 
personal contribution, but not the least interesting or valuable of his 
writings. It is perhaps immodest in a man to set forth his own career, 
but General Foster did so modestly, for above all he was a modest 
man, and the Diplomatic Memoirs, in two volumes, would never have 


1 American Diplomacy in the Orient, p. 135. 
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seen the light of day were it not for the fact that they gave an oppor- 
tunity, in a very individual and intimate way, of informing his country- 
men of the events which were taking place before their very eyes and 
in the lifetime of one man. There is no apology for their publication, 
there is no reason stated. The books speak for themselves, and they 
speak a language of grace, of dignity, and of personal charm. 

By the wayside, as it were, he dropped a little book, entitled Arbitra- 
tion and The Hague Court, prepared in 1904 at the request of the Mohonk 
Arbitration Conference, in which he was deeply interested and of which 
he was president; and this tractate, like its larger and more pretentious 
companions, is the work of a specialist, for General Foster had repre- 
sented the United States in the Bering Sea arbitration of 1893 and in 
the Alaskan boundary dispute of ten years later. 


But, great as were General Foster’s attainments, he was preémi- 
nently a man of character. His life was busy and full of conflict, on 
the field of battle, at the bar, and in the less open but none the less 
real contests of diplomacy. He fought as a man of principle, and the 
principle he found laid down in the Old Testament as well as the New, 
for the Presbyterian does not reject the wisdom of the race while accept- 
ing the milder doctrine of the newer dispensation. A man of ambitions, 
otherwise he would not have played his part in the world’s affairs, he 
was a man of ideals; but his ambitions were consistent with, and his 
ideals were those of the Gospel. In the world, to that extent he was 
of the world, but the world was not too much with him. He heard and 
he heeded the counsel of his Master, and he found the words to be 
true of his own knowledge: “Seek ye first the Kingdom of God and 
His Righteousness; and all these things shall be added unto you.’’ 
Pride did not enter into his being, and one can imagine him as Franklin, 
his first and most illustrious predecessor, looking back to the little town 
in the west from which he came, and recalling, as Franklin recalled as 
he stood in the Court of Versailles, the admonition of early days: ‘‘Seest 
thou a man diligent in his business, he shall stand before kings.’”’ And 
they not only stood before kings, they were kings. 


JAMES Brown Scort. 
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THE LUXBURG SECRET CORRESPONDENCE 


Among the surprising revelations made by the Department of State 
of the United States regarding the animus and conduct of certain 
German officials, a distinct place must be assigned to the dispatches 
of Count Luxburg, the German chargé d’affaires at Buenos Aires, ad- 
dressed to the Foreign Office at Berlin. Additional interest is lent to 
these dispatches by the fact that they were sent by the Swedish Lega- 
tion at Buenos Aires as its own official messages addressed to the Swedish 
Foreign Office at Stockholm for transmission to Berlin. 

The text of these communications is of such an exceptional char- 
acter, and the bearing of its substance upon the method of transmis- 
sion is so important, that it is deemed desirable to print these messages 
here in full, as given out by the Secretary of State. 


The following are English translations of the German text: 


May 19, 1917. No. 32. This government has now released German and Austrian 
ships in which hitherto a guard had been placed. In consequence of the settlement 
of the Monte (Protegido) case, there has been a great change in public feeling. Gov- 
ernment will in future only clear Argentine ships as far as Las Palmas. I beg that 
the small steamers Oran and Guazo, thirty-first January (meaning, which sailed 
31st), 300 tons, which are (now) nearing Bordeaux with a view to change the flag, 
may be spared if possible, or else sunk without a trace being left (spurlos versenkt). 
LuxBURG. 

July 3, 1917. No. 59. I learn from a reliable source that the Acting Minister for 
Foreign Affairs, who is a notorious ass and Anglophile, declared in a secret session 
of the Senate that Argentine would demand from Berlin a promise not to sink more 
Argentine ships. If not agreed to, relations would be broken off. I recommend 
refusal and, if necessary, calling in the mediation of Spain. Luxsure. 

July 7, 1917. No. 63. Our attitude toward Brazil has created the impression 
here that our easygoing good nature can be counted on. This is dangerous in South 
America where the people under thin veneer are Indians. A submarine squadron 
with full powers to me might probably still save the situation. I request instruc- 
tions as to whether after a rupture of relations legation is to start for home or to 
remove to Paraguay or possibly Chile. The naval attaché will doubtless go to San- 
tiago de Chile. (Signed) Luxsura. 

July 9, 1917. No. 64. Without showing any tendency to make concessions, 
postpone reply to Argentine note until receipt of further reports. A change of min- 
istry is probable. As regards Argentine steamers, I recommend either compelling 
them to turn back, sinking them without leaving any traces, or letting them through. 
They are all quite small. Luxsura. 

August 4, 1917. No. 89. I am convinced that we shall be able to carry through 
our principal political aims in South America, the maintenance of open market in 
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Argentina and the reorganization of South Brazil equally well whether with or against 
Argentina. Please cultivate friendship with Chile. The announcement of a visit of 
a submarine squadron to salute the President would even now exercise decisive 
influence on the situation in South America. Prospect excellent for wheat harvest 
in December. (Signed) Luxpura. 


Regarding the incredible brutality of the proposal to sink without 
a trace the vessels of a friendly country, the insulting epithets applied 
to its officials, the revelation of utter disregard of any relations between 
the Imperial Government and the Republic to which Count Luxburg 
was accredited except those affecting its own military and commercial 
advantage, and the secret political aims of the German Empire in 
South America, it is unnecessary here to offer comment. They speak 
for themselves. Hardly more necessary is it to advert to the total 
absence of moral compunctions in the official to whom the Imperial 
Government had intrusted its interests in Argentina. 

The opinion which Count Luxburg entertained regarding the mo- 
tives of his own government is, however, deserving of a passing notice. 
So confident is he of the predisposition of the Imperial authorities to 
commit crime, and to take inhuman precautions to conceal it, that he 
not only suggests the total destruction of the crews of the little non- 
combatant vessels of the country to which he is accredited, innocently 
pursuing their course upon the high seas, but points out the desirability 
of leaving no trace — not even the possibility of the rescue of one poor 
telltale life — to reveal the fact of this wanton wholesale murder after 
it has occurred. No depth of perversity is left unsounded in this esti- 
mate of what the German Government is capable of doing. Conscious 
of the hideous nature of his proposal, this officer assumes not merely 
that his government is ready to commit this act of murder, but to render 
itself able successfully to lie out of it afterward by destroying every 
scrap of evidence of its guilt. It is difficult to believe that a civilized 
government could receive from a subordinate a communication involv- 
ing such implications without severe rebuke, unless it had already justi- 
fied these assumptions by its previous instructions; thus assuring its 
agents that such suggestions would be rewarded with its approbation. 
Such connivance places the official action of such a government out- 
side the sphere of honorable diplomacy and renders extremely difficult 
future confidence in its professions of amity. 

There is, however, another aspect of this correspondence more 
interesting to the international jurist than this revolting predisposition 
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to criminal procedure. Whatever may be said of the Imperial Govern- 
ment and its officials, whose conduct did not even pretend to conform 
to the principles of international law, the Swedish Government, as a 
neutral, was under obligation to respect both neutral and belligerent 
rights. 

The following questions, therefore, arise: 

How far was the Swedish Legation morally particeps criminis in 
promoting murder on the high seas by transmitting these dispatches? 

Was there in the act of this transmission a form of unneutral service 
regarding the belligerents that would constitute a violation of inter- 
national law? 

In extenuation of the course taken by Baron Lowen, the Swedish 
Minister who sent these messages to the Swedish Foreign Office, as if 
they were a part of his own legitimate secret correspondence with his 
government, it may be said that, from his point of view, it was merely 
an act of personal friendship to a colleague who was deprived of other 
means of communication with his government. Not knowing, as may 
be the case, the contents of the dispatches he was forwarding, how, 
it may be asked, could he justly be held accountable for their perfidious 
and criminal character? 

Such an extenuation does not, however, constitute a defensible 
excuse. Assuming that the Minister was entirely ignorant of the 
contents of the dispatches, it was prima facie probable that they con- 
tained information either hostile to a belligerent, or in some way helpful 
to the Imperial Government, or affecting the interests of a neutral. 
Whatever the nature of his information, the transmitter of these dis- 
patches under the cover of secrecy was rendering a service which his 
German colleague regarded of value to his government, which was 
then engaged in war. He knew also that the act he was performing 
was not merely one of personal friendship, and that it involved 
the responsibility of his government for the delivery of secret 
dispatches which would subject a ship caught conveying them to 
confiscation. 

Another and a safer course was open to him, — the course taken by 
a former American Minister at The Hague, Dr. Henry Van Dyke, when 
the Imperial Austro-Hungarian Legation asked him to transmit a 
message in the American diplomatic code to the American Minister 
at Brussels for delivery to the Austro-Hungarian Legation which still re- 
mained in Belgium. “ The first and last parts of the message,” writes 
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Dr. Van Dyke, “were in plain language, good English, quite innocent 
and proper; but the kernel of the dispatch was written in the numerical 
cipher of Vienna, which of course I was unable to read. I drew atten- 
tion to this, and asked mildly how I could be expected to put this 
passage into our code without knowing what the words were. The 
answer was that it would not be necessary to code this passage; it 
could be transmitted in numbers just as it stood; the Austro-Hungarian 
chargé d’affaires at Brussels would understand it.” 

“Quite so,’”’ replied Dr. Van Dyke, “but you see the point is that 
I do not understand it.” And without giving the slightest offense to 
his colleague, who admitted that his point was “perfectly clear and 
indisputable,” he declined to transmit the dispatch, on the ground, 
as he alleged, that the American instructions explicitly forbid sending 
a message in two codes. 

The sending of such a message, even though the use of two codes 
were not forbidden, would imply collusion with a belligerent and would 
constitute a clear case of unneutral service. Not only so, the ostensible 
message being in appearance what it is not, and the real message being 
conveyed under cover of concealment, it is an act of unneutral service 
accompanied by fraud. The mere fact that the German chargé d’affaires 
appealed to the Swedish Legation to forward his dispatches under the 
cover of Swedish dispatches is a confession that the messages conveyed 
could not be safely transmitted without such aid. 

In the case of a ship performing precisely this service, namely, 
the secret transmission of dispatches, the penalty, as intimated above, 
if captured, is confiscation. The reasons for this, as stated by Lord 
Stowell, do not affect the nature of the medium used for the purpose 
of transmission. They apply to a cable as well as to a ship, but with 
the difference that the act in the case of a ship is liable to detection 
and penalty, while the transmission of a cablegram under the cover 
of the diplomatic immunity possessed by another government runs 
only a slight risk of discovery, and no risk of property confiscation. 
The guilt of such transmission is increased by this circumstance; be- 
cause while the offense, in principle and effect, is the same, the dishonor 
of it is evidently greater. 

The nature of the offense is well pointed out by Lord Stowell in 
the case of the Atalanta (6 Robinson, 440), a Bremen ship, captured 
on a voyage from Batavia to Bremen, whose master and one of the 
supercargoes had taken on board at the Isle of France a package of 
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French Government dispatches, afterward found concealed in the pos- 
session of the second supercargo. 
In his judgment Lord Stowell says: 


If a war intervenes, and the other belligerent prevails to interrupt communica- 
tion, any person stepping in to lend himself to the same purpose (to establish com- 
munication), under the privilege of an ostensible neutral character, does, in fact, 
place himself in the service of the enemy-state, and is justly to be considered in that 
character. Nor let it be supposed that it is an act of light and casual importance. 
The consequence of such a service is indefinite, infinitely beyond the effect of any 
contraband that can be conveyed. The carrying of two or three cargoes of stores 
is necessarily an assistance of a limited nature; but in the transmission of dispatches 
may be conveyed the entire plan of a campaign that may defeat all the projects of 
the other belligerent in that quarter of the world. . . . It is a service therefore which, 
in whatever degree it exists, can only be considered in one character, as an act of 
the most noxious and hostile nature. . . . I have the direct authority of the Superior 
Court for pronouncing that the carrying of dispatches of the enemy brings on the 
confiscation of the vehicle so employed. 


In conclusion, the learned jurist holds that the offense of carrying 
dispatches is greater than that of carrying contraband. To talk of 
confiscating dispatches is ridiculous, as it would inflict no loss on the 
guilty person. In order, therefore, to signalize the enormity of the 
offense, he pronounces both ship and cargo subject to condemnation. 

Where, in the case of an equal offense but in the absence of penalty, 
is a victim of unneutral service in the form of the secret forwarding of 
dispatches by cable or telegraph to find redress? Before what tribunal 
may such offenses be brought? What means are to be employed to 
prevent the occurrence of such offenses? 

These are questions of too wide a scope and too great complexity 
to be discussed here, but they will no doubt receive careful considera- 
tion when competent authorities assemble to deliberate concerning 
those revisions and enlargements of the law of nations which the new 
conditions of international life imposed by electrical transmission of 
intelligence will require. In the meantime the use to be made of the 
new means of secret communication offers an opportunity to exercise 
the self-respect and good faith of governments and their agents in ob- 
serving the spirit of the law, by carefully avoiding a form of unneutral 
service between belligerents which is peculiarly odious, because it may 
be rendered with comparative impunity under the protection of secrecy. 
It is, perhaps, an indication of what the mature judgment of govern- 
ments upon this subject will be, that Baron Lowen, notwithstanding 
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the declaration of the Swedish Foreign Minister that there was “no 


responsibility for the tenor of the German messages,” is reported to 
have departed from Buenos Aires without making the customary 
farewell visits to the officials there, which seems to imply that he was 


leaving in disgrace. 
Davip JAYNE HILL. 


ARGENTINA AND GERMANY: DR. DRAGO’S VIEWS 


La Razén, a great daily paper of Buenos Aires, in its issue of April 
10, 1917, invited the most prominent men of Argentina to express their 
opinions on the attitude which their country ought to assume and ob- 
serve in the present European War. Among others, Dr. Luis M. Drago, 
statesman and publicist, was asked, and the opinion which he gave was 
not only valuable because of his political position and the intellectual 
standing of its author, but also on account of his international reputation, 
founded by his note of December 29, 1902, creating the Drago doctrine, 
increased, if possible, as delegate of his country to the Second Hague 
Peace Conference, and maintained as a member of the so-called Per- 
manent Court of Arbitration at The Hague. Dr. Drago’s opinion, 
therefore, of interest to his countrymen, has also an international in- 
terest, and for this reason a translation of it follows in full: 


My opinion, as I had occasion to state it to several persons closely related to 
the government, has been, from the start, that we should have followed the United 
States when that nation came to the conclusion that it must sever diplomatic re- 
lations with the German Empire. The submarine blockade and the threatening 
intimation made to us by forbidding Argentine vessels and citizens to navigate in 
a war zone arbitrarily marked out in the high seas, in open violation of the most 
elemental principles of international law, should have amply justified such an at- 
titude. To-day the situation is still more serious and grave. The United States 
are in a state of war with the German Empire. The conflict assumes the very form 
in which it is presented in President Wilson’s message: democracy against absolutism. 

How could an American nation stand aloof from this conflict and retain the 
status of a neutral without abhorring its past and at the same time jeopardizing 
its present and its future? Brazil is preparing to assume its place among the belli- 
gerents, and very soon other states of America will follow her. Shall this Republic, 
by breaking the bonds of solidarity with its Latin sisters and its traditional policy, 
be able to continue in a state of isolation which nothing can justify and which would, 
furthermore, be full of dangers? 

I believe, therefore, that we must very quickly make ready to swell the ranks 
of those who uphold the rights of nations as against the oppression of absolute 
governments, and thus show, once more, in the name of justice, the material and 
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moral union of this continent, for the defense of their essential rights of independence 
and sovereignty, which, in the end, are nothing else than the assertion of democratic 
principles in international relations. 


The present number of the JouRNAL! contains an editorial com- 
ment by a distinguished North American publicist on the Luxburg 
incident. The JouRNAL offers, in addition, the following translation 
of an opinion of Dr. Drago, given to the press of Buenos Aires on Sep- 
tember 13, 1917: 


The telegram of Count Luxburg cannot be considered as an individual act affect- 
ing only himself personally. It was the result of an intimate collaboration between 
him and his government, and it was part and parcel of an exchange of data, opinions 
and views, of a “correspondence,” properly so-called, intended to determine the 
conduct of the Empire in its naval policy in regard to us. It is not the minister 
accredited here who has ceased to be persona grata to this country; it is the German 
Government itself, which received the monstrous advice to sink Argentine vessels 
without leaving a trace, that is directly responsible for the abusive conduct of its 
agent, who, long after the date of the telegram, has continued in the discharge of 
his double duties of diplomatic envoy and of a spy attached to the Swedish Legation. 

The German Government seems to have received with pleasure the secret 
communications of the agent, who has treated us so contemptuously, if we are to 
judge by the fact that he was retained and encouraged in his office, and that it was 
through him that the case of the Toro was finally settled by which the good faith of 
our Foreign Office was betrayed. It must be recalled that the Imperial Government 
formally proposed that the negotiations for this settlement should be carried on in 
Buenos Aires with Count Luxburg, the author of the telegram. 

It is not improbable that the sinister counsel of the minister was followed in 
the case of the Argentine steamer Currumaldén, which mysteriously disappeared 
a few months ago ‘“‘ without leaving a trace’’ while carrying a cargo of coal between 
Liverpool and Bahia Blanca. 

Everything points to the belief that the recent explanations and promises of 
Germany had no other purpose than the preservation in this country of its extensive 
South American spy agencies, with the help of the Swedish Legation; and if 
such a government should now give us new explanations and new protestations of 
friendship, it would only mean that it had another hidden purpose. 

If many months ago I thought, as I took occasion to state publicly, that we should 
have severed our relations with Germany, when she decreed her inadmissible block- 
ade, I am to-day still more convinced that it is not possible to maintain cordial 
relations with a country which employs such methods and such agents. 

The severance of our relations with Germany, while gratifying to our national 
dignity, would place us beside the great democratic nations of the world, and would 
strengthen the bonds of solidarity with our sister Republics of this continent. 


Doctors are proverbially said to disagree. In the present instance, 
in the interest of the United States of America, it is pleasing to note 
1 Page 135. 


i 


142 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


that they are in accord, and that international policy and international 
law, as stated by Dr. Hill in Washington, is the same as that stated by 


Dr. Drago in Buenos Aires. 
J. 


THE ESPIONAGE ACT 


The so-called Espionage Act,' approved June 15, 1917, embraces 
much more than its popular title would indicate. Technically it is 
“An Act to punish acts of interference with the foreign relations, 
neutrality, and the foreign commerce of the United States, to punish 
espionage and better to enforce the criminal laws of the United States, 
and for other purposes.” Its provisions concern numerous unrelated 
matters of vast importance to the nation, whether a belligerent or a 
neutral. These are responsive to recommendations of the Attorney 
General submitted in 1916, after having been concurred in by the 
Secretary of State and by the Joint State and Navy Neutrality Board.’ 
The Act contains thirteen titles. 

The sections relating to espionage are designed broadly to pro- 
hibit and render criminal, attempts to obtain information respecting 
any aspect of the national defense for a use injurious to the United 
States, as well as attempts to communicate such information to foreign 
governments, or to any factions or parties within a foreign country, 
whether recognized or unrecognized by the United States. It is pro- 
vided that when the United States is at war, whoever shall willfully 
make or convey false reports or false statements with intent to inter- 
fere with the operation or success of its military or naval forces, or to 
promote the success of its enemies, and whoever, at such a time, shall 
willfully cause or attempt to cause insubordination, disloyalty, mutiny, 
or refusal of duty in such forces, or shall willfully obstruct the recruit- 
ing or enlistment service, to the injury thereof or of the United States, 
shall be subjected to punishment. The harboring or concealing of 
any person who, there is reasonable ground to believe, has committed 
or is about to commit an offense under this title is rendered criminal. 

The serious damage inflicted upon German and Austrian vessels 
in American ports by their officers and crews early in 1917 rendered it 
important that by appropriate legislation the President should be en- 

1 Printed in SuPPLEMENT to this JourNaAt for October, 1917, p. 178. 

2 The recommendations referred to are printed in an editorial in this JouRNAL 
for July, 1916, pp. 602-606. 
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abled, by proclaiming a national emergency in case of actual or threat- 
ened war, insurrection, invasion, or other disturbance of the international 
relations of the country, to control and safeguard any foreign or domestic 
vessel within the territorial waters of the United States. Title 2 of 
the Act makes appropriate provision to that end, conferring ample 
power upon the President and subjecting to heavy penalties the owner, 
master, or other person in charge of or commanding any private vessel 
who willfully causes or permits its destruction or injury, or knowingly 
permits the vessel to be used as a place of resort for persons conspiring 
with one another to commit any offense against the United States or 
in violation of its treaties, or of its obligations “‘ under the law of nations,” 
or to defraud the United States, or who knowingly permits the vessel 
“to be used in violation of the rights and obligations of the United 
States under the law of nations.’”’ The President is, moreover, author- 
ized to employ the land or naval forces of the United States to carry 
out the purposes of the title. 

In order to simplify the prosecution and thereby facilitate the con- 
viction of persons tampering with the motive power or instrumentali- 
ties of navigation of vessels engaged in foreign commerce, or of persons 
placing bombs or explosives on such ships, or of individuals setting 
fire to them, or of otherwise interfering with the safety on the high 
seas of American vessels with their occupants and cargoes, the pro- 
visions of the Criminal Code of 1909 were wisely amended and amplified. 
Again, interference with foreign commerce, that is, with the exporta- 
tion to foreign countries of articles from the United States, by injuring 
or destroying, by fire or explosives, such articles, or the places where 
they might be while in such foreign commerce, was forbidden and 
made punishable. 

It seems strange that important additions by way of amendment 
to the neutrality laws of the United States should have been made at 
a time when the nation itself was a belligerent. Title 5 embraces 
eleven sections respecting the “enforcement of neutrality.”’ The 
first four of these are operative only “during a war in which the United 
States is a neutral nation.”” In this respect the title is unique; for it 
will be recalled that the Act of April 20, 1818, embracing the so-called 
neutrality laws of the United States, which are embodied in the Criminal 
Code of 1909 ($§ 9 to 18), made no mention of the word “neutrality,” 
and have been repeatedly enforced for the purpose of preventing offenses 
against friendly Powers attempting to suppress insurgents not recog- 
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nized by the United States as belligerents. (It should be observed, 
however, that the joint resolution of March 4, 1915, which was repealed 
by the present Act of June 15, 1917, contemplated likewise the existence 
of a war to which the United States was not a party as a condition pre- 
cedent to its operation.) 

The design of the present law with respect to the enforcement of 
neutrality was to enable the nation, when a neutral, better to respond 
to its obligations as such, especially as acknowledged in certain pro- 
visions of the Hague Convention of 1907 concerning the Rights and 
Duties of Neutral Powers in Naval War, and that by definitely enlarg- 
ing the powers of the Executive. In the Act of 1818 these were some- 
what vaguely expressed. Under the present law (in modification of 
§ 15 of the Criminal Code), the President is empowered to employ such 
part of the land or naval forces of the United States, or of the militia 
thereof, as he may deem necessary to compel any foreign vessel to 
depart from the United States or any of its possessions, “in all cases 
in which, by the law of nations or the treaties of the United States, 
it ought not to remain, and to detain or prevent any foreign vessel 
from so departing in all cases in which, by the law of nations or the 
treaties of the United States it is not entitled to depart.’”’ This pro- 
vision is not conditioned upon the existence of a war with respect to 
which the United States is a neutral. 

When the United States is a neutral, the President is given broad 
powers, both by withholding clearance from a vessel requiring it, and 
by service of specified notice in the case of a vessel not requiring it, 
to forbid the departure from the United States of any ship which there 
is reasonable cause to believe is about to carry fuel, arms, ammunition, 
men, supplies, dispatches, or information to any warship, tender, or 
supply ship of a belligerent nation in violation of the laws, treaties, or 
obligations of the United States under the law of nations. Equally 
important and of greatest value is the provision enabling the President, 
“or any person thereunto authorized by him,” to detain any armed 
vessel owned wholly or in part by American citizens, or any vessel, 
domestic or foreign (other than one which has entered the ports of the 
United States as a public vessel), which is manifestly built for warlike 
purposes or has been converted or adapted from a private vessel to 
one suitable for warlike use, until proof satisfactory to the President 
is given that the vessel will not be employed to commit hostilities upon 
the subjects, citizens, or property of any foreign prince or state, or of 
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any colony, district, or people with which the United States is at peace, 
and that the vessel will not be sold or delivered to any belligerent nation 
or agency thereof either within the jurisdiction of the United States, 
or, having left it, upon the high seas. 

In case of a war in which the United States is a neutral, it is rendered 
unlawful to send out of its jurisdiction any vessel built, armed, or 
equipped as a vessel of war, or converted from a private vessel into 
one, with any intent or under any agreement or contract, written or 
oral, that the vessel shall be delivered to a belligerent nation or agency 
thereof, or with reasonable cause to believe that the vessel will be em- 
ployed in such belligerent service after its departure. 

In order to enable the nation better to comply with the require- 
ments of international law with respect to the treatment of the crews 
of interned warships, provision is made for the arrest and confinement 
of interned members of belligerent forces who endeavor to leave or 
escape from the limits of internment without permission. 

It should be observed that § 13 of the Criminal Code with respect 
to the organization of military expeditions against a friendly Power 
is somewhat modified and extended so as to be applicable to naval as 
well as to military expeditions. 

Elaborate provisions are made under Title 6 to facilitate the seizure 
of arms and other articles intended for export, under circumstances 
when exportation is in violation of law. A procedure by judicial 
process is specified. In Title 7, power is conferred upon the President 
during the present war, upon finding that the public safety so requires, 
to render unlawful the exportation from the United States of articles 
which he may mention in a proclamation. His exercise of this power 
is appropriately facilitated by authority conferred upon collectors 
of customs to prevent the departure of vessels about to carry out of 
the United States articles in violation of the law. 

Of much significance are the provisions of Title 8 respecting the 
disturbance of foreign relations. One who willfully and knowingly 
makes an untrue statement in relation to a dispute between a foreign 
government and the United States, and that under oath before a person 
authorized to administer oaths, which the affiant has knowledge or 
reason to believe may be used to influence the measures or conduct 
of any foreign government or agent thereof, ‘‘to the injury of the 
United States,” or with a view to influence any measure or action of 
the Government of the United States, or any branch thereof, to its 
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injury, shall be subjected to punishment. Again, it is wisely rendered 
punishable to impersonate for a fraudulent purpose a diplomatic or 
consular or other official of a foreign government duly accredited as 
such to the Government of the United States. In order to safeguard 
the transaction of diplomatic and consular business, it is provided 
that one who, other than a diplomatic or consular officer or attaché, 
acts in the United States as an agent of a foreign government without 
prior notification to the Secretary of State, shall be subjected to fine 
or imprisonment, or both. The words “foreign government” as used 
in the Act (and also in certain specified sections of the Penal Code), 
are said to embrace any government, faction, or body of insurgents 
within a country with which the United States is at peace, and whether 
or not recognized by the United States as a government. Of no small 
significance is § 5 of the same title, rendering criminal a conspiracy 
within the jurisdiction of the United States to injure or destroy specific 
property within a foreign country and belonging to a foreign govern- 
ment or to any political subdivision thereof, with which the United 
States is at peace, or any railroad, canal, bridge, or other public utility 
so situated. It is provided, moreover, that if a conspirator commits 
an act within the jurisdiction of the United States ‘‘to effect the object 
of the conspiracy,” he shall be subjected to punishment. 

Elaborate and sensible provisions are made for the safeguarding 
of the issuance of American passports, as well as for the punishment 
of those who make fraudulent use of passports or counterfeit the same. 
Lack of space forbids discussion of the titles relative to the counter- 
feiting of governmental seals, the issuance of search warrants, and the 
use of the mails. 

No one outside of the Department of Justice can state authori- 
tatively what titles of the Act, or what provisions thereof, are, or may 
be, most useful to the United States. Of special interest and of utmost 
significance are those sections designed to facilitate the effort of the 
state to fulfill by executive action its obligations as a neutral. It 
is believed that the procedure established greatly increases the efficacy 
of the means theoretically at the disposal of the nation to perform 
duties of prevention arising from maritime warfare, and acknowledged 
to be imposed by international law, if not by conventions supposedly 
declaratory of it. 

CHARLES CHENEY Hype. 
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THE CUSTODIAN UNDER THE TRADING WITH THE ENEMY ACTS 


Anglo-American jurisprudence makes domicile the test of enemy 
character. Thus an American citizen, resident today in Germany 
and making no effort to withdraw, is legally an enemy. And vice 
versa, German subjects now domiciled in the United States, if they 
observe the laws and comply with such regulations for the national 
safety as the President may prescribe, are not regarded as enemies. 
Now, property follows the status of its owner. Therefore, the property 
of the American aforesaid in Germany is enemy’s property. If cap- 
tured at sea, for instance, on an enemy’s ship, it is good prize. But 
there is an inconsistency in this rule. Though all the property of an 
enemy house of trade is enemy’s property, even if certain of its part- 
ners are neutral, in a neutral house the share of an enemy subject is 
not exempt from capture. Nationality has replaced domicile in the 
determination of its character. 

As we do not regard Germans here domiciled as enemies, their 
property likewise is not enemy’s property and is not confiscable. But 
owing to the intricacies and complexities of modern commerce, there 
may be, nevertheless, enemy’s property in great variety within our 
territory; their goods are here on sale; stocks and bonds evidence 
their share in our corporations; branches of their banks have been 
established here; their insurance companies for years have taken risks 
here; under their patents our licensees are operating; an American 
heiress marries an enemy subject and her income is in question. No 
government can permit its enemy to draw resources for the prosecution 
of the war from itself. All this makes a third class of property to be 
considered. 

For a good part of a century, certain treaty provisions also were 
frequent which should be added to this summary of the usage as to 
enemy’s property before the Great War. These gave time and privi- 
leges for the withdrawal of persons and property. 

How does this usage compare with the rules under which we are 
living today? These rules are set forth in the Trading with the Enemy 
Act,! approved October 6, 1917, which will be discussed in a later issue 
of the JournaL. This comment is confined to that provision of the 
Act which is comparatively new, as offering a solution of the problem 
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how to do justice to enemy property rights and yet prevent their use 
against oneself, by impounding on a great scale, in charge of a public 
official who shall account after the war for all property taken over. 
This official is the Alien Property Custodian, “vested with all of the 
powers of a common-law trustee in respect of all property, other than 
money, which shall come into his possession in pursuance of the pro- 
visions of this Act.’ 

Before enumerating the scope of this official’s duties, however, it 
will be convenient to call attention to certain variants of the definition 
of “‘enemies’”’ under the Act, which bear upon the Custodian’s duties. 
The first is that, under the Act “enemy” and “ally of an enemy”’ are 
lumped together. Thus, since the declaration of war with Austria, 
the Act applies to those subjects of Bulgaria and of Turkey who may 
own property here. Another is that residents of territory occupied by 
an enemy are classed as enemy’s subjects for the purposes of the Act. 
Therefore, a Belgian capitalist owning shares in an American concern 
is not differentiated from a Berliner. And third, enemy subjects 
wherever resident are included; a German coffee planter in Brazil, 
for instance, if the President shall so determine. 

Having thus defined enemies, enemy allies, and the property of 
both, the Act prescribes the duties of the Alien Property Custodian 
with regard to them. He is to receive enemy’s money and property 
transferred to him, and to administer and account for it, giving proper 
security. He is appointed by the President, his many assistants being 
under the regulations of the Civil Service Commission. With him 
is to be filed a list of officers and shareholders in American companies 
who are known or suspected to be enemies, together with the amount 
of their holdings. Trustees and agents with enemy principals, and 
debtors owing money to enemy creditors, must report to him also as 
to said debt due or trust property received. And unless licensed to the 
contrary, such fiduciary will actually pay over such property or money 
to the Custodian, this payment to be a full discharge. 

In case of contracts with enemies abrogated by war, notice thereof 
is deposited with the Custodian. Claimants to property deposited with 
the Custodian may sue in equity, making him a defendant, in the United 
States court of the claimant’s district. The users of enemy patents, 
trade-marks, and copyrights must account to the President and pay not 
to exceed 5 per cent of their gross sales to the Custodian, with liberal 
provision for a settlement after the war. The regulation of enemy- 
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owned patents is very favorable to the owner, for he may both take out 
patents during hostilities and protect against infringement by suit. 

Enemy money coming into the hands of the Custodian is to be turned 
over by him into the United States Treasury and may be invested 
in Government securities. But other property in the Custodian’s 
keeping is to be duly administered and its income placed in the 
Treasury. To this end, on his demand, stock or other evidences of 
beneficial interest of enemy ownership must be transferred to the 
Custodian’s account. 

This is a brief summary of the part played by the Custodian in this 
vast impounding of the property of enemies within the jurisdiction 
of the United States, the evident intention being that after the war 
there shall be an accounting and refunding, although the Act says 
all such claims ‘‘shall be settled as Congress shall direct.”” He repre- 
sents a supplemental part of the machinery of the process by which 
a middle course is steered between the ancient harshness of confiscation 
and the modern idea that foreign property rights have been encouraged 
to enter a foreign state with the implication of fair treatment. 

The Custodian named by the President for the purposes of the 
Act was A. Mitchell Palmer, Esq. The date set within which return 
of enemies’ money and property must be made to the Custodian was 
December 5. He has publicly stated that its amount already exceeds 
six hundred million. The staff in charge of this vast and complicated 
business numbered 250, with a prospect of increase. 

The machinery thus created was set in motion by Executive Order ! 
on October 29, 1917. A form of report is provided and specific instruc- 
tions are given as to (1) who must make the report, and (2) what must 
be reported, with penalty for failure. These instructions are too long 
to warrant quoting here; they are well and clearly expressed, but the 
Act itself is clumsily phrased. One clause adds to the Act’s compre- 
hensiveness: “If a person, even an American citizen, is resident within 
the territory of an enemy or ally of an enemy, including that occupied 
by its military and naval forces, his property must be reported.” 

Corresponding to this Trading with the Enemy Act and the employ- 
ment of a Custodian under it, we learn by the official Reichsanzeiger 
“that the ordinances dated October 7, 1915, governing compulsory 
notification to the authorities of foreign property in Germany, have 
been extended, together with the penalties in cases of noncompliance, 
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to property owned by citizens of the United States as from November 
20,”’ such property to be placed under the Trusteeship of the German 
Government. The term “property” includes shares in German enter- 
prises within the empire and legal claims upon persons domiciled there. 
The immediate object of this registration is declared to be ‘‘to prevent 
the illegal transfer or liquidation of American property held within 
the limits of the empire, for the purpose of removing it from official 
control and conveying its proceeds abroad. These restrictions do not 
apply to such disposition as Americans may desire to make of their 
property within Germany. They, however, are not permitted to sell 
their holdings to a resident member of a firm in this country without 
specific permission. American manufacturing plants are not molested 
and American residents in Germany may also continue freely to 
dispose of their private means within the confines of the country.” 
It is officially added that the compulsory liquidation of the adminis- 
tration of the property of American firms is not contemplated, as it is 
presumed the provisions of the Trading with the Enemy Act do not 
purpose the sequestration or confiscation by the American Government 
of German property held in the United States. A Copenhagen dis- 
patch significantly adds that these German regulations are of such 
nature that they can be used as a basis for financial reprisals. 

As the text of the German ordinance concerning trading with the 
enemy is not accessible, further details cannot be given. 

From remote times, trading with the enemy has been illegal in 
Great Britain; the prohibition had accordingly only to be made oper- 
ative by royal proclamation, which was issued on the day after the 
declaration of war, though subsequently modified. Penalties and de- 
tails were specified in the Act of September 18. It was not until 
the end of November, the 27th, that the Custodian of Enemy Property 
was appointed by and under the regulations of the Board of Trade. 
To this Custodian are to be paid any dividends, interest, or share of 
profits belonging to an enemy, together with any money paid into a 
bank or held in trust, for an enemy’s account, with penalty for non- 
compliance. Evasion of full distribution is penalized. Enemy’s 
rents are to be lodged with the Custodian. Notification of all facts 
relating to the above is compulsory. The High Court or one of its 
judges may vest in the Custodian debts due from an enemy or damages 
recoverable from him, or property or property rights, real and personal, 
belonging to him, with power to sell and manage. The Custodian 
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shall hold such money and property for the duration of the war, “and 
shall thereafter deal with the same in such manner as His Majesty 
may by Order in Council direct.”” Enemy property in the hands of 
the Custodian is made liable on proper order for that enemy’s debts, 
but with due regard to other claims upon him. No assignment of 
enemy property in evasion of the Act is valid. 

In subsequent orders, I note as of interest that occupied territory, 
its residents and their property, is treated as a part of the occupant’s 
territory, copied in the United States Act. Also that interest on public 
British obligations — of the government, of any of the Dominions, 
of muncipalities or of foreign governments — due to an enemy, is 
payable to the Custodian. Occasional changes were made in the 
procedure. 

Our Act was evidently patterned after the British Act, but is more 
of a unified system, not having thus far at least to be frequently patched 
up to meet developments. And our Act classes enemies and their 
allies together, while the British Act met the emergency of each new 
enemy by reénactment ad hoc. Germany and Austria-Hungary at 
the outset had no allies. 

These are the more important provisions of the Trading with the 
Enemy Acts so far as they relate to a Custodian, or public trustee. 
They appear to form a reasonable and necessary piece of machinery 
to sequestrate and administer the property of every kind belonging to 
nonresident enemies, in a just and orderly manner during a war. 

It would be valuable if a Custodian or his Assistant would give the 
JOURNAL an account of its actual working. If an international boycott 
ever becomes a real part of a public system for bringing pressure upon 
a recalcitrant state, this practice, or something resembling it, must be 
resorted to. 


T. S. Woo.sey. 


THE INTERNATIONAL RELATIONS OF JAPAN, CHINA AND THE 
UNITED STATES 


In an editorial comment in the last issue of the JouRNAL,! attention 
was called to the visit of the Japanese mission to the United States, 
headed by Viscount Ishii, and a part of his address, delivered at a ban- 
quet in New York on September 27, 1917, was quoted, in which the 
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distinguished head of the mission referred to, as better than ships, 
men or guns, the notes exchanged between Secretary Root and Am- 
bassador Takahira in 1908, in which the two governments expressed 
themselves as mutually agreed ‘formally to respect the territorial 


possessions belonging to each other in the regions of the Pacific Ocean.” 


Thereupon Viscount Ishii stated, in behalf of the country which he 


represented: 

Gentlemen, Japan is satisfied with this. Are you? If so, there is no Pacific 
Ocean question between us. We will codperate, we will help, and we will hold, 
each of us, what is guaranteed under that agreement. 

On this state of affairs the editorial comment indulged in that 
most dangerous but most attractive weakness of even well-informed 
persons when speaking of public affairs —a political prophecy — and 
the writer of the comment felt himself justified in assuring Viscount 


Ishii and the people of Japan, for whom he spoke, that the people of 


the United States would answer “yes” to his questions. But, of 


course, a statement of this kind could only be taken as an expression of 


individual good will and a hope that it was shared by the American 
people. The best answer would be that of the American people, and 
as Viscount Ishii spoke for the Japanese people, it was natural that 
Secretary Lansing should speak not only for the American people but 
for the government which they have constituted and to whose support 
they have pledged their lives and their sacred honor. 

To this question, put on September 29, 1917, a formal answer 
was given on November 2, 1917, by Secretary of State Lansing on be- 
half of the government and people of the United States, and accepted 
by Viscount Ishii on behalf of the government and people of Japan, 
and evidenced by an exchange of notes between Secretary Lansing and 
Ambassador Ishii. The simplest way of making clear the intent of 
the two countries is to set forth the evidence of their intent, which they 
themselves have furnished: 


EXCHANGE OF NOTES BETWEEN THE UNITED STATES AND JAPAN, NOVEMBER 2, 1917 ! 


In order to silence mischievous reports that have from time to time been cir- 
culated, it is believed by us that a public announcement once more of the desires 
and intentions shared by our two Governments with regard to China is advisable. 

The Governments of the United States and Japan recognize that territorial 


1U. 8. Treaty Series, No. 630. The texts of both identic notes are printed in 
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propinquity creates special relations between countries, and, consequently, the 
Government of the United States recognizes that Japan has special interests in 
China, particularly in the part to which her possessions are contiguous. 

The territorial sovereignty of China, nevertheless, remains unimpaired and the 
Government of the United States has every confidence in the repeated assurances 
of the Imperial Japanese Government that while geographical position gives Japan 
such special interests they have no desire to discriminate against the trade of other 
nations or to disregard the commercial rights heretofore granted by China in treaties 


with other Powers. 
The Governments of the United States and Japan deny that they have any 


purpose to infringe in any way the independence or territorial integrity of China, 
and they declare, furthermore, that they always adhere to the principle of the so- 
called ‘Open Door” or equal opportunity for commerce and industry in China. 
Moreover, they mutually declare that they are opposed to the acquisition by 
any Government of any special rights or privileges that would affect the independ- 
ence or territorial integrity of China or that would deny to the subjects or citizens 
of any country the full enjoyment of equal opportunity in the commerce and industry 


of China. 
Rosert LANSING. 

Documents of this kind must needs be interpreted, and it is a familiar 
maxim of the common law, and, indeed, of all law, that contemporaneous 
exposition is the best. Secretary Lansing, therefore, on behalf of the 
Government of the American people, gave to the public a statement 
defining the sense in which the terms of his note, rather of their notes, 
was to be understood, and in this statement the reasons for the note 
and their exchange are set forth. Inasmuch as Secretary Lansing’s 
note is in the nature of an offer, and Viscount Ishii’s note in the nature 
of an acceptance, it necessarily follows that the offer was accepted in 
the sense in which it was understood by Secretary Lansing; and, in 
order that there might be no doubt as to this sense, the interpretation, 
no doubt made to Viscount Ishii in person, was made in public to the 
people of the United States by Secretary Lansing, so that the notes and 
the statement constitute a single document, without which neither is 
to be understood or applied. For this reason, the text of Secretary 
Lansing’s statement follows in full: ! 

Viscount Ishii and the other Japanese commissioners who are now on their 
way back to their country have performed a service to the United States as well as 


to Japan which is of the highest value. 

There had unquestionably been growing up between the peoples of the two 
countries a feeling of suspicion as to the motives inducing the activities of the other 
in the Far East, a feeling which, if unchecked, promised to develop a serious situation. 


! Official Bulletin, November 6, 1917. 
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Rumors and reports of improper intentions were increasing and were more and 
more believed. Legitimate commercial and industrial enterprises without ulterior 
motive were presumed to have political significance, with the result that opposition 
to those enterprises was aroused in the other country. 

The attitude of constraint and doubt thus created was fostered and encouraged 
by the campaign of falsehood, which for a long time had been adroitly and secretly 
carried on by Germans, whose government, as a part of its foreign policy, desired 
especially to so alienate this country and Japan that it would be at the chosen time 
no difficult task to cause a rupture of their good relations. Unfortunately there 
were people in both countries, many of whom were entirely honest in their beliefs, 
who accepted every false rumor as true, and aided the German propaganda by de- 
claring that their own government should prepare for the conflict, which they as- 
serted was inevitable, that the interests of the two nations in the Far East were 
hostile, and that every activity of the other country in the Pacific had a sinister 
purpose. 

Fortunately this distrust was not so general in either the United States or Japan 
as to affect the friendly relations of the two governments, but there is no doubt 
that the feeling of suspicion was increasing and the untrue reports were receiving 
more and more credence in spite of the earnest efforts which were made on both 
sides of the Pacific to counteract a movement which would jeopardize the ancient 
friendship of the two nations. 

The visit of Viscount Ishii and his colleagues has accomplished a great change 
of opinion in this country. By frankly denouncing the evil influences which have 
been at work, by openly proclaiming that the policy of Japan is not one of aggression, 
and by declaring that there is no intention to take advantage commercially or in- 
dustrially of the special relation to China created by geographical position, the 
representatives of Japan have cleared the diplomatic atmosphere of the suspicions 
which had been so carefully spread by our enemies and by misguided or overzealous 
people in both countries. In a few days the propaganda of years has been undone, 
and both nations are now able to see how near they came to being led into the trap 
which had been skillfully set for them. 

Throughout the conferences which have taken place Viscount Ishii has shown 
a sincerity and candor which dispelled every doubt as to his purpose and brought 
the two governmetts into an attitude of confidence toward each other which made 
it possible to discuss every question with frankness and cordiality. Approaching 
the subjects in such a spirit and with the mutual desire to remove every possible 
cause of controversy the negotiations were marked by a sincerity and good will 
which from the first insured their success. 

The principal result of the negotiations was the mutual understanding which 
was reached as to the principles governing the policies of the two Governments in 
relation to China. This understanding is formally set forth in the notes exchanged 
and now made public. The statements in the notes require no explanation. They 
not only contain a reaffirmation of the “open door’’ policy, but introduce a principle 
of noninterference with the sovereignty and territorial integrity of China, which, 
generally applied, is essential to perpetual international peace, as clearly declared 
by President Wilson, and which is the very foundation also of Pan Americanism as 
interpreted by this government. 
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The removal of doubts and suspicions and the mutual declaration of the new 
doctrine as to the Far East would be enough to make the visit of the Japanese com- 
mission to the United States historic and memorable, but it accomplished a further 
purpose, which is of special interest to the world at this time, in expressing Japan’s 
earnest desire to coéperate with this country in waging war against the German 
Government. The discussions, which covered the military, naval, and economic 
activities to be employed with due regard to relative resources and ability, showed 
the same spirit of sincerity and candor which characterized the negotiations result- 
ing in the exchange of notes. 

At the present time it is inexpedient to make public the details of those con- 
versations, but it may be said that this government has been gratified by the as- 
sertions of Viscount Ishii and his colleagues that their government desired to do 
their part in the suppression of Prussian militarism and were eager to coéperate 
in every practical way to that end. It might be added, however, that complete 
and satisfactory understandings upon the matter of naval coéperation in the Pacific 
for the purpose of attaining the common object against Germany and her allies have 
been reached between the representative of the Imperial Japanese Navy, who is 
attached to the special mission of Japan, and the representative of the United States 
Navy. 

It is only just to say that the success, which has attended the intercourse of the 
Japanese commission with American officials and with private persons as well, 
is due in large measure to the personality of Viscount Ishii, the head of the mission. 
The natural reserve and hesitation, which are not unusual in negotiations of a deli- 
cate nature, disappeared under the influence of his open friendliness, while his frank- 
ness won the confidence and good will of all. It is doubtful if a representative of 
a different temper could in so short a time have done as much as Viscount Ishii to 
place on a better and firmer basis the relations between the United States and Japan. 
Through him the American people have gained a new and higher conception of the 
reality of Japan’s friendship for the United States which will be mutually beneficial 
in the future. 

Viscount Ishii will be remembered in this country as a statesman of high at- 
tainments, as a diplomat with a true vision of international affairs, and as a genuine 
and outspoken friend of America. 


In the address delivered by Viscount Ishii at the banquet given to 
him in New York on September 29, 1917, he referred to the seeds of 
distrust sown by an insidious hand, and in Secretary Lansing’s public 
statement of November 2, 1917, accompanying the notes and explain- 
ing their origin and the sense in which they are to be understood, he 
referred in apt terms to the notes as removing the growth of discord 
which unfortunately had taken root. What each statesman had in 
mind we do not need to speculate, inasmuch as the sinister hand 
disclosed itself in the following note, dated Berlin, January 19, 
1917, and signed by the then Imperial Secretary of State for Foreign 
Affairs: 
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On the 1st of February we intend to begin submarine warfare unrestricted. 
In spite of this it is our intention to endeavor to keep neutral the United States 
of America. 

If this attempt is not successful, we propose an alliance on the following basis 
with Mexico: That we shall make war together and together make peace. We 
shall give general financial support, and it is understood that Mexico is to reconquer 
the lost territory in New Mexico, Texas, and Arizona. The details are left to you 
for settlement. 

You are instructed to inform the President of Mexico of the above in the greatest 
confidence as soon as it is certain there will be an outbreak of war with the United 
States, and suggest that the President of Mexico on his own initiative should com- 
municate with Japan suggesting adherence at once to this plan; at the same time 
offer to mediate between Germany and Japan. 

Please call to the attention of the President of Mexico that the employment of 
ruthless submarine warfare now promises to compel England to make peace in 
a few months.! 


May we not hope that the words of Hosea, found applicable in the 
past, may always apply to those who would create discord and distrust 
between nations: ‘They have sown the wind, and they shall reap the 
whirlwind.” 

JAMES Brown Scort. 


TREATMENT OF ENEMY ALIENS 


Apart from its special horrors and excesses, due mainly to the 
Teutonic theory and practice of warfare, the Great European War 
seems to mark a reversion to certain former severities which modern 
civilization was supposed to have outlived. While most of these reac- 
tionary tendencies or practices are wholly unjustified, others may 
perhaps be successfully defended on the ground of a fundamental change 
in the conditions of modern warfare. 

Among the defensible reversions to former severities which were 
supposed to have been abandoned is that of the detention in concentra- 
tion camps of enemy aliens of military age. 

It is true that there has never been a clearly defined rule of inter- 
national law governing the treatment of enemy aliens. Even in the 
Middle Ages alien merchants regarded as enemies were usually permitted 
to dispose of their property or depart with it. Sometimes a period of 
forty days was allowed for this purpose. As is well known, Magna 
Charta provided for the security both of the persons and property, of 
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foreign enemy merchants. In 1666 Louis XIV issued a proclamation 
permitting Englishmen three months in which to leave with their 


property. 

After a careful examination of modern practice, the writer of this 
editorial thus stated what he supposed was the present-day practice 
relating to the treatment of enemy aliens, on page 362 of his Essentials 
of International Law, published in 1912: 


A considerable practice of over a century and a half has established the cus- 
tomary rule that nationals of the enemy State found in belligerent territory at the 
outbreak of war are permitted to remain during good behavior, unless their expulsion 
is required by military considerations. Permission to remain carries with it, of 
course, the right to protection of life and property and an obligation of temporary 
allegiance. If ordered to leave, alien enemies should be given a reasonable time for 
the withdrawal or disposal of their property. Nor may they any longer be detained 
or held as prisoners. 


It was added in two footnotes: 


The only instances of expulsion during recent wars with which we are familiar 
have been that of the Germans from Paris in 1870 — a precautionary measure which 
has been much criticized; the expulsion of various categories of British subjects 
during the Boer War; and the forcible ejectment and cruel treatment of Japanese 
refugees in Manchuria and Siberia by the Russians during the Russo-Japanese War. 
In its Imperial Order of February 28, 1904, the Russian Government had authorized 
Japanese subjects to continue, under the protection of the Russian Law, to reside 
and to follow peaceful callings in the Russian Empire except in territories forming 
part of the Imperial Lieutenancy of the Far East. In its “Instructions” of Febru- 
ary 10, 1904, the Japanese Government made no exceptions whatever, though it 
was made clear that such permission to continue residence in Japan should be con- 
sidered as an act of grace and conditional upon good behavior. 

The last instance of forcible detention occurred in 1803, when Napoleon I ordered 
the arrest of all Englishmen between eighteen and sixty years of age residing in 
France, as an unjustifiable reprisal for the British capture of French vessels without 
a prior declaration of war. 


In another footnote the writer had, however, raised the question 
whether, in a future war on the European Continent, the practice of 
detention of alien enemies might not be revived. He observed: 


The question has been raised whether, in view of the generality of the obliga- 
tion of military service on the Continent of Europe, it would be permissible to 
detain alien enemies who might otherwise join the opposing belligerent army. It 
would be difficult to justify an obligation to permit the departure of such persons, 
though it appears to be tolerated on grounds of policy. 
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The modern practice is thus stated by a recent authority, Cole- 
man Phillipson, in his International Law and the Great War (pages 
83-85): 


Though there is no definitive international law on the subject, it has become 
a modern customary rule that enemy aliens may not be arrested, nor their property 
confiscated, but should be allowed a reasonable time for withdrawal. No aliens of 
any kind, even friendly and neutral, may claim, as a right, to remain within the 
jurisdiction; every State, in virtue of its sovereign power, is entitled, if it sees fit, 
to expel en masse all enemy subjects, even if they are established bona fide and have 
acquired a domicile. If they are not called upon to leave, and are allowed to con- 
tinue their residence, they should be treated, subject to special restrictions of the 
municipal law and of government orders, with moderation, if not on terms of perfect 
equality with subjects. So long as they remain inoffensive, carefully respect the 
law, and fulfill other requirements demanded by the interests of public security, 
they ought not to be treated as enemies or even as though they were prisoners of 

Whether an exception to the rule of free withdrawal is to be made in the case 
of such enemy aliens as are liable to military service is a question depending on con- 
siderations of public policy, military necessity, and reciprocal treatment by the 


hostile government. .. . 


Immediately upon the outbreak of the present war it became evi- 
dent that France and Germany at least had no intention of permitting 
the departure of enemy aliens of military age to swell the ranks of the 
opposing belligerent armies. As the war continued, an ever-increasing 
number of enemy civilians have been interned in these countries. In 
Germany we know that these have not merely been held as prisoners, 
but have often been treated in the most cruel and ignominious fashion. 
Several hundreds of thousands of civilians or noncombatants have 
even been deported into Germany from the occupied districts of Belgium 
and northern France and reduced to a condition of slavery of the most 
fearful sort. 

“Owing to the extensive diffusion of German subjects, the existence 
of large numbers in this country [England], and the extraordinarily 
elaborate net of espionage spread everywhere by their [the German] 
authorities,” the British Parliament, on August 5, 1914, passed a very 
drastic Aliens Restriction Act. ‘‘This Act empowered the King in 
Council to impose on aliens whatever restrictions might be deemed 
necessary to prohibit them from landing on our [British] shores, to 
provide measures for deporting alien residents in the United Kingdom, 
or to require such aliens as were permitted to remain and comply with 
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any regulations that might be made with regard to registration, place 
of abode, traveling, or otherwise.”’ ! 

The British Aliens Restriction Act was soon supplemented by an 
Aliens Restriction Order,? which prescribed more definite and detailed 
restrictions on the freedom of enemy aliens resident in the United 
Kingdom. 

In the United States it is provided by Statute (sect. 4067 of the 
Revised Statutes): 


Whenever there is declared a war between the United States and any foreign 
nation or government, or any invasion or predatory incursion is perpetrated, at- 
tempted, or threatened against the territory of the United States, by any foreign 
nation or government, and the President makes public proclamation of the event, 
all natives, citizens, denizens, or subjects of the hostile nation or government, 
being males of the age of fourteen years and upwards, who shall be within the United 
States, and not actually naturalized, shall be liable to be apprehended, restrained, 
secured, and removed, as alien enemies. The President is authorized, in any such 
event, by his proclamation thereof, or other public act, to direct the conduct to be 
observed, on the part of the United States, toward the aliens who become so liable; 
the manner and degree of the restraint to which they shall be subject, and in what 
cases, and upon what security their residence shall be permitted, and to provide 
for the removal of those who, not being permitted to reside within the United States, 
refuse or neglect to depart therefrom; and to establish any other regulations which 
are found necessary in the premises and for the public safety. 


In pursuance of this authority vested in him by an Act of Congress, 
President Wilson, immediately upon our declaration of war against 
Germany on April 6, 1917, issued the following declaration: 


All alien enemies are enjoined to preserve the peace towards the United States 
and to refrain from crime against the public safety, and from violating the laws of 
the United States and of the States and Territories thereof, and to refrain from actual 
hostility or giving information, aid or comfort to the enemies of the United States, 
and to comply strictly with the regulations which are hereby or which may be 
from time to time promulgated by the President; and so long as they shall conduct 
themselves in accordance with law, they shall be undisturbed in the peaceful pursuit 
of their lives and occupations and be accorded the consideration due to all peaceful 
and law-abiding persons, except so far as restrictions may be necessary for their 
own protection and for the safety of the United States; and towards such alien 
enemies as conduct themselves in accordance with law, all citizens of the United 
States are enjoined to preserve the peace and to treat them with all such friendliness 
as may be compatible with loyalty and allegiance to the United States; 


1 The above citations are from Coleman Phillipson, op. cit., pp. 85 and 86. 
2 For the texts of this Act and this Order, see the Appendices to Baty and 
Morgan, War: Its Conduct and Legal Results. 
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And all alien enemies who fail to conduct themselves as so enjoined, in addition 
to all other penalties prescribed by law, shall be liable to restraint, or to give security, 
or to remove and depart from the United States in the manner prescribed by Sec- 
tions four thousand and sixty-nine and four thousand and seventy of the Revised 
Statutes, and as prescribed in the regulations duly promulgated by the President. 


The President also declared and established the following regulations: 


(1) An alien enemy shall not have in his possession, at any time or place, any 
firearm, weapon, or implement of war, or component part thereof, ammunition, 
maxim or other silencer, bomb or explosive or material used in the manufacture of 
explosives; 

(2) An alien enemy shall not have in his possession at any time or place, or use 
or operate any aircraft or wireless apparatus, or any form of signaling device, or 
any form of cipher code, or any paper, document or book written or printed in cipher 
or in which there may be invisible writing; 

(3) All property found in the possession of an alien enemy in violation of the 
foregoing regulations shall be subject to seizure by the United States; 

(4) An alien enemy shall not approach or be found within one-half of a mile 
of any Federal or State fort, camp, arsenal, aircraft station, Government, or naval 
vessel, navy yard, factory, or workshop for the manufacture of munitions of war or 
of any products for the use of the army or navy; 

(5) An alien enemy shall not write, print, or publish any attack or threats 
against the Government or Congress of the United States, or either branch thereof, 
or against the measures or policy of the United States, or against the person or 
property of any person in the military, naval, or civil service of the United States, 
or of the States or Territories, or of the District of Columbia, or of the municipal 
governments therein; 

(6) An alien enemy shall not commit or abet any hostile act against the United 
States, or give information, aid, or comfort to its enemies; 

(7) An alien enemy shall not reside in or continue to reside in, to remain in, or 
enter any locality which the President may from time to time designate by Execu- 
tive Order as a prohibited area in which residence by an alien enemy shall be found 
by him to constitute a danger to the public peace and safety of the United States, 
except by permit from the President and except under such limitations or restric- 
tions as the President may prescribe; 

(8) An alien enemy whom the President shall have reasonable cause to believe 
to be aiding or about to aid the enemy, or to be at large to the danger of the public 
peace or safety of the United States, or to have violated or to be about to violate 
any of these regulations, shall remove to any location designated by the President 
by the Executive Order, and shall not remove therefrom without a permit, or shall 
depart from the United States if so required by the President; 

(9) No alien enemy shall depart from the United States, until he shall have 
received such permit as the President shall prescribe, or except under order of a 
court, judge, or justice, under Sections 4069 and 4070 of the Revised Statutes; 

(10) No alien enemy shall land in or enter the United States, except under such 
restrictions and at such places as the President may prescribe; 
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(11) If necessary to prevent violations of these regulations, all alien enemies 
will be obliged to register; 

(12) An alien enemy whom there may be reasonable cause to believe to be aiding 
or about to aid the enemy, or who may be at large to the danger of the public peace 
or safety, or who violates or attempts to violate, or of whom there is reasonable 
ground to believe that he is about to violate, any regulation duly promulgated by 
the President, or any criminal law of the United States, or of the States or Territories 
thereof, will be subject to summary arrest by the United States Marshal, or his 
deputy, or such other officer as the President shall designate, and to confinement in 
such penitentiary, prison, jail, military camp, or other place of detention as may be 
directed by the President. 


It may thus be seen that there is vested in the President and execu- 
tive officers of the United States ample authority for dealing with the 
dangerous and pernicious activities of enemy aliens in this country to 
whom the law of treason and other statutes like the Espionage Act 
are also applicable. So long as they conduct themselves properly they 
are not to be disturbed in the “‘ peaceful pursuit of their lives and occu- 
pations.’’ They are even to be ‘“‘accorded the consideration due to all 
peaceful and law-abiding persons, except so far as restrictions may be 
necessary for their own protection and the safety of the United States.” 
But if they do not conduct themselves in accordance with the law they 
are “liable to be apprehended, restrained, secured, and removed.” 

It is estimated that there are nearly a million German enemy aliens 
in this country owing a temporary allegiance to the Government of the 
United States. It is believed that the great majority of these are of a 
peaceable and law-abiding disposition. But it is to be feared that 
among them there are many thousands of persons who are not well dis- 
posed toward our government and people. We know that Germany has 
covered neutral as well as belligerent countries with a perfect network 
of espionage, and it is not likely that we have escaped the toils of this 
monstrous system. Indeed, we know that we have not escaped, for 
there is plenty of evidence of the secret work of German spies in the 
numerous strikes, many so-called peace activities, the frequent destruc- 
tion of property of various kinds, the acts of arson constantly being 
committed, and numerous other crimes of which we read and hear 
daily. 

It is reported that some hundreds of “German suspects” have 
already been interned. Their number will doubtless increase greatly 
as the character of their pernicious activities becomes more and more 
manifest. In this, as in most matters, an ounce of prevention is worth 
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a pound of cure, and more drastic measures than those already taken 
seem necessary. One preventive measure which might well be considered 
is the removal to a considerable distance inland, or to places remote 
from the coast, munition factories, large cities, etc., of all aliens who 
cannot be trusted. 

There should be a national registry of all enemy aliens, in which their 
age, sex, occupation, residence, etc., should be accurately noted. Sus- 
pects should be watched, and their activities made the subject of care- 
ful reports to a central office or bureau. It might also be considered 
whether the naturalization papers of enemy aliens granted within 
recent years should not be revoked or reconsidered in the light of these 
reports; and also whether naturalization should in any case be granted 
to the subjects of a country, like Germany, which permits its citizens 
who acquire a foreign nationality to retain their allegiance to the 
German Emperor. 

And we should not forget that among our naturalized citizens there 
are many who are American in name only; who remain alien and even 
enemy at heart or in real purpose. It would be well perhaps for Congress 
also to consider whether the writ of habeas corpus might not be sus- 
pended so as to enable the Federal authorities to deal with these cases. 
It is surely not in the interest of the public welfare that efforts to prevent 
and check the anti-patriotic and pro-German activities, even of American 
citizens, should be hampered by the ordinary processes of law which 
prevail in times of peace. 

Amos 


WAR AND LAW 


Since the outbreak of this war the disciples of the Austinian school 
of jurisprudence have been inclined more than ever to deride inter- 
national law. Blissfully content with their scientific prepossession 
that nothing is law which has not the sanction of physical force, they 
claim that the law of nations has proved its utter futility. 

To these scoffers must be added also those who have given but 
little thought to the subject and who naturally ask: ‘‘What is the use 
of a law which cannot prevent war or regulate its methods once it has 
begun?”’ Such critics have apparently gained the impression that 
international law is a negligible factor in times of peace, and that its 
main raison d’étre is to regulate the conduct of war. This is not at all 
strange when one considers the extent to which the law of war has 
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been stressed by publicists and — paradoxically — by the two Peace 
Conferences at The Hague in 1899 and 1907. 

We ought to recognize a failure to make fundamental distinctions 
between the law of peace and the law of war. Where the law of peace 
fails to provide an adequate remedy for international wrongs, it con- 
cedes the right of nations to resort to measures of “‘self-help”’ either in 
the form of so-called “nonhostile redress” or of war itself. Once war 
has arrived, however, the maxim inter arma silent leges must prevail. 
War is the abandonment of litigation and argument. It is the negation 
of law. It is utterly unlike trade rivalries, a medieval tourney, or a 
prize-fight, — subject to regulation and control by a commission, a 
court, or a referee, as the case may be. On the field of battle there 
is no compelling voice of authority to prevent or to punish violations 
of the usages and rules of war. If the victor has been guilty of in- 
fractions, he suffers no penalty. If the vanquished has been guilty, 
his offenses are expiated incidentally in the larger penalty of defeat 
itself. 

The usages and rules of war owe their existence in the main to the 
mutual convenience and needs of belligerents. It is essential in times 
of peace to reach agreements concerning the procedure which should 
be followed in battle when intercourse and negotiation are well-nigh 
impossible. But it still remains true that, when one of the belligerents, 
for reasons of his own, ignores the usages and rules of war, it is vain 
and unreasonable to invoke the aid of law. The true function of inter- 
national law is not to regulate war, but to regulate the peaceful relations 
of states. 

Such being the case, the law defining the rights and obligations of 
neutrals also is entitled to less homage than it has heretofore received. 
The experience of this war has confirmed the unpleasant lessons of 
other wars, that neutral interests are respected by belligerents so long 
as it may suit their own interests and convenience. When nations have 
staked everything on the arbitrament of the sword, the interests of 
neutrals must necessarily sink into relative insignificance. Moreover, 
as President Wilson has pointed out, ‘‘ Neutrality is no longer feasible 
or desirable where the peace of the world is involved and the freedom 
of its peoples.’”” When the peace and order of the international com- 
munity is menaced by an outlaw, it is impossible for a neutral to remain 
indifferent: he is bound to be drawn into the struggle, either directly 
or indirectly. The most perfectly drawn code of neutrality can neither 
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avert war from neutral nations nor absolve them for their failure to do 
their duty as international good citizens. 

Viewed in this light, the present war is in no way evidence of what 
some cynics have chosen to regard as the breakdown either of civili- 
zation, of Christianity, or of international law. On the contrary, the 
union of twenty and more nations against one outlaw nation with its 
dupes and accomplices is striking evidence of the vigor of law and of 
the respect with which it is held. We might well have despaired if 
Germany had been permitted to wreak her will unopposed throughout 
Europe and the world at large. This is truly a war in defense of law. 
And a law which has behind it the superb sanction of so much heroism 
and sacrifice is not a law to be derided or condemned. 

International law, therefore, is in no sense on the defensive at this 
time, except as regards its German foes, who recognize no law other 
than that imposed by the will of Germany. Its mission to secure jus- 
tice among nations thus becomes more sacred and imperative than 
ever. Our solemn duty is to make certain that it shall triumph without 
fail and be prepared effectively to fulfill its high function. 

Recognizing that the true object of the law of nations is to regulate 
the peaceful relations of states and to provide adequate remedies for 
international wrongs, we are bound to seek its perfection. Wherever 
it has rested on false assumptions; wherever it has failed to provide 
clear principles and sound norms of conduct; wherever it has failed 
to indicate effective means of redress for wrongs, — there lies the true 
task of statesmen and publicists. 

That the task is tremendous should be candidly admitted by all; 
but we must never fail to render to international law its rightful and 
generous meed of praise for actual accomplishment. We should not 
forget that the courts of nearly all civilized nations — even in times of 
war — are ever ready to interpret and to enforce the rules of inter- 
national law. We must recognize, moreover, that in the normal processes 
of peaceful intercourse between nations, diplomacy pays profound, 
though unostentatious, reverence to the law of nations. We are too 
inclined to note only the failures of diplomacy: we fail to take account 
of its silent but significant triumphs. In our crude respect for the kind 
of law represented by the constable, we fail to remember often that 
the law of nations appeals to distinct, but nevertheless effective, sanc- 
tions of its own. It does not aim to resort to physical coercion: It 
respects too profoundly the freedom of nations — what has been well 
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termed their ‘autonomy of will” (autonomie de la volonté) — to invoke 
doubtful expedients of police enforcement. The fundamental sanction 
of international law must necessarily consist in what Gareis has so well 
characterized as the recognition of “anticipated advantages of reci- 
procity as well as fear of retaliation.” In its appeal to the enlightened 
self-interest of nations in their normal peaceful relations it may well 
be proud of its record of achievement and fear no critics or enemy except 
the international outlaw that knows no law except the law of his own 
will. 

It would seem as if at this great crisis the American Society of Inter- 
national Law, which has done so much to awaken interest on this Con- 
tinent in the law of nations, should endeavor to reaffirm in some signal 
fashion universal faith in the value, the vigor, and the ultimate triumph 
of law throughout the world. The next annual meeting of the Society 
might therefore be made a special occasion to present striking evidence 
of its unwavering faith in the high mission and the victory of inter- 
national law. As this war is essentially a war in defense of international 
law and order, it would seem peculiarly fitting that representatives of 
the nations allied in this sacred cause should be invited to participate 
in such a demonstration. While councils of the Allies are meeting in 
Europe to concert measures for the successful prosecution of the war 
against outlaws, let us not neglect any opportunity to meet together 
to concert measures for the upbuilding and the strengthening of inter- 
national law in order successfully to perform its great task when the 
war is won. In this conspicuous way we may demonstrate to Germany 
that the outlaw has no standing in the community of nations; that 
law must reign supreme throughout the world; that our cause is sacred; 
and that it is identical with the cause of civilization itself. 


Puitip MARSHALL BRowN. 


WAR BETWEEN AUSTRIA-HUNGARY AND THE UNITED STATES 


On the evening of April 2, 1917, the President addressed the Congress 
of the United States, advocating the declaration of war against the 
Imperial German Government, and four days later the Congress de- 
clared the existence of a state of war between the United States and the 
Imperial German Government. The President referred to the relations 
existing between the United States and Austria-Hungary, and although 
he might have recommended a declaration of war against that Govern- 
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ment because of its alliance with Germany and complicity in the acts 
of war committed by that Imperial Government, he contented himself 
with the following statement of the relations between the United States, 
on the one hand, and the Austro-Hungarian Government, on the other: 


I have said nothing of the governments allied with the Imperial Government 
of Germany because they have not made war upon us or challenged us to defend our 
right and our honor. The Austro-Hungarian Government has, indeed, avowed 
its unqualified indorsement and acceptance of the reckless and lawless submarine 
warfare adopted now without disguise by the Imperial German Government, and 
it has therefore not been possible for this government to receive Count Tarnowski, 
the ambassador recently accredited to this government by the Imperial and Royal 
Government of Austria-Hungary; but that government has not actually engaged 
in warfare against citizens of the United States on the seas, and I take the liberty, 
for the present at least, of postponing a discussion of our relations with the authori- 
ties at Vienna. We enter this war only where we are clearly forced into it because 
there are no other means of defending our rights.! 


The reply of Austria-Hungary was prompt, indicative of its feeling 
toward the United States, and decisive as far as it went. On April 
8, 1917, Austria-Hungary broke off diplomatic relations with the United 
States and its people, and the Imperial and Royal Minister of Foreign 
Affairs handed the American chargé d’affaires at Vienna a note of which 
the following is the official translation: 


IMPERIAL AND ROYAL MINISTRY OF THE IMPERIAL AND ROYAL HOUSE AND OF FOREIGN 
AFFAIRS 
Vienna, April 8, 1917. 

Since the United States of America has declared that a state of war exists be- 
tween it and the Imperial German Government, Austria-Hungary, as ally of the 
German Empire, has decided to break off the diplomatic relations with the United 
States, and the Imperial and Royal Embassy in Washington has been instructed 
to inform the Department of State to that effect. 

While regretting under these circumstances to see a termination of the personal 
relations which he has had the honor to hold with Chargé d’Affaires of the United 
States of America, the undersigned does not fail to place at the former’s disposal 
herewith the passport for the departure from Austria-Hungary of himself and the 
other members of the Embassy. 

At the same time the undersigned avails himself of the opportunity to renew 
to the Chargé d’ Affaires the expression of his most perfect consideration. 

CzERNIN. 


Inasmuch as Austria remained the firm and true ally of the Imperial 
German Government, and neither mended its ways nor had a change 
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of heart as far as its relations with the United States were concerned, 
the President, on December 4, 1917, before the Congress of the United 
States, discussed the relations of the United States with the authorities 
at Vienna, which he had postponed on the occasion of his address April 
2d, recommending the declaration of a state of war against the Im- 
perial German Government. And after stating that “we must clear 
away with a thorough hand all impediments to success,’’ thus spoke 
of Austria-Hungary and of our Imperial German antagonist: 


I therefore very earnestly recommend that the Congress immediately declare 
the United States in a state of war with Austria-Hungary. Does it seem strange to 
you that this should be the conclusion of the argument I have just addressed to you? 
It is not. It is in fact the inevitable logic of what I have said. Austria-Hungary 
is for the time being not her own mistress but simply the vassal of the German 
Government. We must face the facts as they are and act upon them without senti- 
ment in this stern business. The Government of Austria-Hungary is not acting 
upon its own initiative or in response to the wishes and feelings of its own peoples, 
but as the instrument of another nation. We must meet its force with our own and 
regard the Central Powers as but one. The war can be successfully conducted in 
no other way. The same logic would lead also to a declaration of war against Tur- 
key and Bulgaria. They also are the tools of Germany. But they are mere tools 
and do not yet stand in the direct path of our necessary action. We shall go wherever 
the necessities of this war carry us, but it seems to me that we should go only where 
immediate and practical considerations lead us and not heed any others.' 


As a consequence of this very earnest recommendation of the Presi- 
dent, the Congress adopted the following joint resolution, approved 
by the President December 7, 1917:? 


Whereas the Imperial and Royal Austro-Hungarian Government has committed 
repeated acts of war against the Government and the people of the United States 
of America: Therefore be it 
Resolved by the Senate and House of Representatives of the United States of America 

in Congress assembled, That a state of war is hereby declared to exist between the 

United States of America and the Imperial and Royal Austro-Hungarian Govern- 

ment; and that the President be, and he is hereby authorized and directed to employ 

the entire naval and military forces of the United States and the resources of the 

Government to carry on war against the Imperial and Royal Austro-Hungarian 

Government; and to bring the conflict to a successful termination all the resources 

of the country are hereby pledged by the Congress of the United States. 
Approved, December 7, 1917. 


What are these repeated acts of war against the government and 
the people of the United States of America? We are not left to con- 
jecture what they were or are and to prepare for ourselves imperfect 


1 Congressional Record, December 4, 1917. 2 Pub. Res. No. 17, 65th Congress. 
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lists of acts which, in our opinion, would justify the state of war which 
the Congress declared, inasmuch as the Committee on Foreign Affairs 
of the House of Representatives enumerated and classified the most 
flagrant of them, in the report presented to the House with the text 
of the proposed declaration of war, and justifying its adoption, and 
by this report, the material portion whereof follows,! the Congress and 
the American people must be judged: 


The President has asked for the declaration that a state of war exists against 
Austria-Hungary. 

In his address, delivered at the joint session of the two Houses of Congress on 
December 4, he uses this language: 

One very embarrassing obstacle that stands in our way is that we are at 
war with Germany, but not with her allies. I therefore very earnestly recom- 
mend that the Congress immediately declare the United States in a state of 
war with Austria-Hungary. 

The accompanying resolution carries out this recommendation of the President. 

The enactment of this declaration involved very little readjustment of the 
affairs between the United States and Austria-Hungary, because a state of war which 
this declaration declares to exist actually has been a fact for many months. The 
depredations on American lives and rights by Austrian naval forces has been small 
compared with that of Germany, but they have been indulged in to an extent to 
constitute war upon this country, and this fact, taken in connection with other 
acts of Austria-Hungary, has more and more brought that government into a posi- 
tion where the American people have realized that she must be included with Ger- 
many as an enemy. 

In September, 1915, it was discovered that Ambassador Dumba and Austrian 
consuls in St. Louis and elsewhere were implicated in instigating strikes in American 
manufacturing plants engaged in the production of munitions of war. An American 
citizen named Archibald, traveling under an American passport, had been intrusted 
with dispatches in regard to this matter from Dumba and Bernstorff to their govern- 
ments. These acts were admitted by Dumba. By reason of the admitted purpose 
and intent of Dumba to conspire to cripple business industries in the United States, 
and by reason of the flagrant violation of diplomatic propriety in employing an 
American citizen protected by an American passport as a secret bearer of official 
dispatches through the lines of an enemy of Austria-Hungary, the Austro-Hungarian 
Government was requested to recall Dumba. 

The Austrian consuls at St. Louis and New York were implicated with Dumba 
in these transactions, particularly in the circulation of strike propaganda. They 
were implicated in procuring forged passports from the United States for the use 
of their countrymen in going home. 

Long before the above activities were made public, our government had evi- 
dence that the Austrian diplomatic and consular service was being used in this 
country for Germany’s warlike purposes. 


1 House Report No. 203, 65th Cong., 2d sess. 
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While Austria’s submarine warfare has been of a very limited character, they 
have adopted and adhered to the policy of the ruthless submarine warfare of the 
Imperial German Government. 

After diplomatic relations with Germany had been broken, the department on 
February 14, 1917, dispatched the following telegram to the American Embassy 
at Vienna, surveying briefly the position of the Austrian Government on submarine 


warfare: 

In the American note of December 6, 1915, to the Austro-Hungarian Govern- 
ment in the Ancona case, this government called attention to the views of the 
Government of the United States on the operations of submarines in naval 
warfare which had been expressed in no uncertain terms to the ally of Austria- 
Hungary, and of which full knowledge on the part of the Austro-Hungarian 
Government was presumed. In its reply of December 15, 1915, the Imperial 
and Royal Government stated that it was not possessed with authentic knowl- 
edge of all of the pertinent correspondence of the United States, nor was it of 
the opinion that such knowledge would be sufficient to cover the Ancona case, 
which was of essentially a different character from those under discussion with 
the Berlin Government. Nevertheless, in reply to the American note of Decem- 
ber 19, 1915, the Austro-Hungarian Government, in its note of December 29, 
stated: 

“As concerns the principle expressed in the very esteemed note that hostile 
private ships, in so far as > on do not flee or offer resistance, may not be de- 

stroyed without the persons on board having been placed in safety, the Im- 
perial and Royal Government is able substantially to assent to this view of 
the Washington Cabinet.” 


Moreover, in the case of the Persia, the Austro-Hungarian Government, in 
January, 1916, stated in effect that while it had received no information with regard 
to the sinking of the Persia, yet, in case its responsibility were involved, the Govern- 
ment would be guided by the principles agreed to in the Ancona case. 


Within one month thereafter, the Imperial and Royal Government, coinci- 
dently with the German declaration of February 10, 1916, on the treatment of 
armed merchantmen announced that ‘All merchant vessels armed with cannon 
for whatever purpose, by this very fact lose the character of peaceable vessels,” 
and that, ‘‘Under these conditions orders have been given to Austro-Hungarian 
naval forces to treat such ships as belligerent vessels.” 

In accordance with this declaration several vessels with Americans on board 
have been sunk in the Mediterranean, presumably by Austrian submarines, 
some of which were torpedoed without warning by submarines flying the Aus- 
trian flag, as in the cases of the British steamers Secondo and Welsh Prince. 
Inquiries made through the American Ambassador at Vienna as to these cases 
have so far elicited no information and no reply. 

Again, on January 31, 1917, coincidently with the German declaration of 
submarine danger zones in waters washing the coasts of the Entente countries, 
the Imperial and Royal Government announced to the United States Govern- 
ment that Austria-Hungary and its allies would from February 1 “prevent by 
every means any navigation whatsoever within a definite closed area.” 

From the foregoing it seems fair to conclude that the pledge given in the 
Ancona case and confirmed in the Persia case is essentially the same as that 
given in the note of the Imperial German Government dated May 4, 1916, 
viz., ‘In accordance with the general principles of visit and search and de- 
struction of merchant vessels recognized by international law, such vessels, 
both within and without the area declared as a naval war zone, shall not be 
sunk without warning and without saving human lives, unless these ships attempt 
to escape or offer resistance,’’ and that this pledge has been modified to a greater 
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or less extent by the declarations of the Imperial and Royal Government of 
February 10, 1916, and January 31, 1917. In view, therefore, of the uncer- 
tainty as to the interpretation to be placed upon those declarations, and particu- 
larly this latter declaration, it is important that the United States Government 
be advised definitely and clearly of the attitude of the Imperial and Royal 
Government in regard to the prosecution of submarine warfare in these cir- 
cumstances. 

Please bring this matter orally to the attention of the Austrian Government 
and request to be advised as to whether the pledge given in the Ancona and 
Persia cases is to be interpreted as modified or withdrawn by the declarations 
of February 10, 1916, and January 31, 1917. If after your conversation it 
seems advisable, you may hand to the Minister for Foreign Affairs a paraphrase 
of this instruction, leaving the quoted texts verbatim. 


In reply, the Austrian Government, in an aide memoire of March 2, 1917, after 
reviewing the illegal blockade measures of the allies, stated that ‘‘it now as hereto- 
fore firmly adheres to the assurances given by it’’ in the Ancona case. 

The Austro-Hungarian Government also stated that Austro-Hungarian sub- 
marines had taken no part in the sinking of the British steamers Secondo and Welsh 
Prince, and that “the assurance which it gave the Washington Cabinet in the Ancona 
case, and renewed in the Persia case, has neither been withdrawn or restricted by 
its declarations of February 10, 1916, and January 31, 1917.” 

The Austro-Hungarian note endeavors, through a legal argument, to show con- 
sistency between these assurances and its declarations. In this way the Austro- 
Hungarian Government evades a direct answer to the American inquiry, but in its 
argument it substantially adheres to the declaration of January 31, 1917, for it 
states that — 

The entire declaration is essentially nothing else than a warning to the effect 
that no merchant ship may navigate the sea zones accurately defined in the 
declaration. 


and that 


_ The Imperial and Royal Government is, however, unable to accept a respon- 
sibility for the loss of human lives which, nevertheless, may result from the 
destruction of armed ships or ships encountered in the closed zones. 


In view of this acceptance and avowal by the Austrian Government of the 
policy which had led to a breach of relations between the United States and Ger- 
many, the Government of the United States found it impossible to receive Dumba’s 
successor, Count Tarnowski. The government felt that it could not receive a new 
ambassador from a country which joined Germany in her submarine policy, even 
though its participation might be by verbal and not physical coédperation. This 
was communicated to the Austrian Government in a telegram from the Department 
dated March 28, 1917. 

In his message to Congress of April 2, 1917, the President said, in respect to the 
attitude of Austria-Hungary: 


[Here follows the quotation from President Wilson, printed supra, p. 166.] 


The Austrian note of January 31, 1917, proclaimed the same submarine policy 
as that of Germany, and officially announced her intention, if she saw fit, to pursue 
the same ruthless submarine policy that Germany had inaugurated. 
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Many vessels have been sunk by submarines in the Mediterranean — the area 
in which Austrian submarines operate — by submarines which carried no flag or 
mark and the nationality of which was unknown. A great many of these undersea 
craft are believed to have been Austrian submarines or submarines commanded by 
Austrian officers, or supplied from Austrian bases or by Austrian means. 

On April 4, 1917, the American four-masted schooner Marguerite was sunk by 
submarine 35 miles from the coast of Sardinia, while en route to Spain. The sub- 
marine carried no flag or marks to indicate its nationality. It is known, however, 
that Austrian was the language spoken by the officer of the submarine who came 
aboard the vessel with the boarding party, and it is believed that the submarine 
was Austrian. 

On November 21, 1917, the Schuylkill was sunk off the coast of Algeria by an 
Austrian submarine; thus Austria is making, whenever opportunity affords, the 
same ruthless submarine warfare that Germany is making, in disregard of the prom- 
ises made this government, in violation of the law of nations and the instincts of 
humanity, and is as much at war with this country as Germany was after her note 
of January 31, 1917, and the subsequent sinking of American ships and the drowning 
of American citizens. 

Before war was declared to exist between the United States and the Imperial 
German Government, it was intimated to the United States Government that if 
war should be declared by the United States upon Germany, Austria-Hungary 
would be under obligation to break off diplomatic relations with the United States. 
Consequently after the declaration of war of April 6, 1917, the Austro-Hungarian 
Government informed the American chargé at Vienna on April 8 that diplomatic 
relations between the United States and Austria-Hungary were broken and handed 
him passports for himself and members of the embassy. The following is a trans- 
lation of the note handed to the American chargé by the Austrian minister for for- 
eign affairs: 

[Here follows the text of the note quoted supra, p. 166.] 


Until the present Austro-German drive in northern Italy, the Austrian forces 
were gradually being driven back by the forces of the Italian armies. With the 
assistance of German troops drawn from the Russian front, a very serious catastrophe 
was inflicted upon the Italian arms, which if it had not been stemmed might have 
resulted in the total collapse of Italy. Such a result would have been a great blow 
to those with whom we are associated in this war, and as much to the United States 
as to any of her cobelligerents. 

As a result of this situation the Allies have rushed aid to Italy, and the United 
States is sending ships, money, and supplies, and will probably soon send troops, 
who will be facing and making war on Austrian soldiers, and before this takes place 
there should be a declaration of war, this country against Austria-Hungary. 

The Italian situation is of the utmost importance in the present conduct of the 
war. A declaration of war by the United States against Austria-Hungary will 
hearten the people of Italy, who have been misled by the mischievous and deluding 
propaganda engineered by the Germans. It will strengthen from a military point 
of view the whole allied cause. These are strong reasons for a declaration of war 
against Austria-Hungary. 
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These considerations, and the fact that Austria-Hungary is adhering to the 
illegal and inhumane policy of ruthless submarine warfare, and is, as the committee 
believes, making war upon American vessels and American citizens upon the high 
seas, and other reasons which are not deemed necessary to recapitulate here, in- 
duced the committee to report unanimously the accompanying resolution declaring 
that a state of war exists between the Imperial and Royal Austro-Hungarian Govern- 
ment and the government and people of the United States and making provision 


to prosecute the same. 
The action of the committee was unanimous, and it trusts that the resolution 


will be adopted unanimously by the House. 


In a letter to Lafayette, his comrade in arms in the cause of political 
liberty, Washington thus wrote of a world in ferment then, and in terms 
applicable to this world again unfortunately at war: 

There seems to be a great deal of bloody work cut out for this summer in the 
north of Europe. If war, want and plague are to desolate those huge armies that 
are assembled, who that has the feelings of a man can refrain from shedding a tear 
over the miserable victims of regal ambition? It is really a strange thing that there 
should not be room enough in the world for men to live without cutting one another’s 


throats.! 
JAMES BROWN SCOTT. 


FOREIGN ENLISTMENTS IN THE UNITED STATES 


President Washington found himself confronted with a great Euro- 
pean War, in which the principal belligerents — Great Britain, on the 
one hand, and France, on the other — seemed equally desirous to force 
the United States to take a part. The President believed, however, 
that the safety of the young republic, perhaps its existence, depended 
upon keeping the country from taking part in a European quarrel 
in which the United States had, for the most part, but a sentimental 
interest. He issued a proclamation of neutrality, he caused the neu- 
trality law of June 5, 1794, to be enacted, and by so doing he not only 
saved the country, for whose independence he was largely responsible, 
but at the same time laid broad and deep the foundations of neutrality. 
He was particularly annoyed by the actions of the French Minister, 
the notorious Citizen Génét, who claimed the right to fit out and to 
equip privateers in American waters, to make of American ports bases 
of operations, and, in prize courts instituted by himself, to pass upon the 
legality of captures made by the privateers which he had himself fitted 
out. Then, again, the sovereignty of the United States was violated 


1 Sparks, Writings of George Washington, Vol. IX, p. 380. 
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by persons being enlisted and induced to enlist for foreign service. 
This latter point was covered in Section 2 of the Act of 1794,! which 
was carried over in substance as Section 2 of the more elaborate Act 
of April 20, 1818, and formed Section 5282 of the Revised Statutes of 
1878 and Section 10 of the Penal Code of March 4, 1909, in which codi- 
fication it is thus worded: 


Whoever, within the territory or jurisdiction of the United States, enlists, or 
enters himself, or hires or retains another person to enlist or enter himself, or to go 
beyond the limits or jurisdiction of the United States with intent to be enlisted or 
entered in the service of any foreign prince, state, colony, district, or people as a 
soldier, or as a marine or seaman, on board of any vessel of war, letter of marque, 
or privateer, shall be fined not more than one thousand dollars and imprisoned not 


more than three years.? 


A provision, consciously introduced and thus consciously retained 
in legislation extending over a century, is not in need of a defense, 
but if so it is to be found in the elaborate opinion of Attorney General 
Caleb Cushing, entitled Foreign Enlistments in the United States,— 
dated August 9, 1855, to be found in Opinions of Attorneys General, 
Volume VII, pages 367-390. 

The enlistment of troops is a sovereign act. The enlistment of 
troops by one sovereign in the territory of another is the exercise of 
a sovereign power within a foreign country and can only be done with 
the consent of the sovereign. If done in time of war, it is in violation 
of the neutrality of the country permitting it and it is none the less in 
violation of neutrality if all the belligerents, no matter how many, 
should be allowed to do so, inasmuch as neutrality consists not merely 
in equality but in abstinence. 

Such was the law, such the policy, such the practice of the United 
States until April 6, 1917, when the Congress, upon the recommenda- 
tion of the President, declared a state of war to exist between the United 
States of America and the Imperial German Government. The situ- 
ation was complicated. The United States was at war and so were 
many other countries at war with Germany, and there were large 
numbers of citizens or subjects of the enemies of Germany living in 
the United States, who could, in the opinion of their countries, be more 
profitably employed on the firing line. They therefore asked to enlist 
their subjects or citizens. This could properly be done, as the United 
States was no longer neutral, although it was not then an ally of those 


1 Stat. L., 381. 235 Stat. L., 1089. 
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countries in the sense in which that term would be understood. It 
was doubtful whether permission could properly be given by the Presi- 
dent to representatives of the allied countries to enlist their subjects 
or citizens in the United States. In any event, it was better to regularize 
the action, if it were to be done, by the permission of the law-making 
power which had originally denied the permission. Therefore, the 
following proviso was added by Congress, and approved by the President 
on May 7, 1917, to Section 10, Chapter 2 of the Penal Code of 1909, 
above quoted: 

~ Provided, That this section shall not apply to citizens or subjects of any country 
engaged in war with a country with which the United States is at war, unless such 
citizen or subject of such foreign country shall hire or solicit a citizen of the United 
States to enlist or go beyond the jurisdiction of the United States with intent to 
enlist or enter the service of a foreign country. Enlistments under this proviso 
shall be under regulations prescribed by the Secretary of War.” 


JAMES Brown Scott. 


CORRECTION 


Through a slip it was stated, on page 493 of the July number, that 
Frederick II died in 1797. Frederick William II was, of course, re- 
ferred to. Frederick II died in 1786. 

In the same number it was stated, on page 628, that diplomatic 
relations between the United States and Bulgaria had ceased. The 
Department of State, on November 24, 1917, calls attention to the fact 
that diplomatic relations between the United States and Bulgaria have 


not been severed. 
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April, 1916. 

26 Iraty— FrancE— GREAT Brirain— Russia. Secret treaty 
signed relative to the entrance of Italy into the war. Text made 
public by the Bolshevist Government of Russia. Summary of 
text: Current History, 7 (pt. 2):13; Independent, 93: 53. 


July, 1916. 

3 JAPAN— Russia. Treaty signed providing for joint action to 
prevent any third Power from gaining political dominance in 
China. Text made public by the Bolshevist Government of 
Russia. Summary: Washington Star, Dec. 21, 1917. 


August, 1916. 

23 RouMANIA — FRANCE— GREAT  BriTain — Russia. Treaty 
signed relative to the entrance of Roumania into the war. Text 
made public by the Bolshevist Government of Russia. Sum- 
mary: Independent, 93: 54. 
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February, 1917. 

9 RoumantiA— GERMANY. The United States made public a dis- 
patch from the American chargé in Bucarest giving documents 
disclosing the discovery of explosives and disease germs buried 
in the garden of the German Legation in Bucarest. Text: 
Official Bulletin, Sept. 29, 1917. 


April, 1917. 

19 NETHERLANDS. Neutrality proclamation issued in the war be- 
tween the United States and Germany. Nederlandische Staats- 
courant, 1917, No. 91. 


May, 1917. 

16 Brazi.— France. French decree issued approving the literary 
and artistic property convention signed Dec. 15, 1913. J. O., 
1917: 4053. 

30 France—Itaty. Commercial agreement signed. French text: 
J. O., 1917: 7099. 


June, 1917. 

19-26 Great Brirain— Liperia. Agreement signed respecting 
boundary between Sierra Leone and Liberia. G. B. Treaty Series, 
No. 9, 1917. 


July, 1917. 

2 GrReEEcE (Government of Alexander) — GERMANY AND BULGARIA. 
Greece declared war on Germany and Bulgaria. Diplomatic 
relations had been broken with the Central Powers on June 29, 
1917. Official Bulletin, Dec. 11, 1917. 

4 Nicaracua—GreEatT Britain. Ratifications exchanged of a 
treaty for the regulation of the turtle-fishing industries in the 
territorial waters of Nicaragua as regards fishing vessels belong- 
ing to the Cayman Islanders. Signed May 6, 1916. G. B. 
Treaty Series, No. 8, 1917. 

11 France. Amendment to the contraband list modifying the lists 
of Oct. 14, 1915, Jan. 27, April 13, June 28, Oct. 13, Nov. 23, 
1916 and Jan. 3, 1917. J. O., 1917: 5307. 

20 Sram. Prize Court established in Siam. This law was brought into 
effect by royal proclamation July 22, 1917. English text: Lon- 
don Gazette, No. 30291. 
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August, 1917. 


5 


13 


24 


29 


30 


ARGENTINE REPUBLIC—SweEDEN. Count Luxburg, German 
chargé in Buenos Aires, sent messages to German Government 
through the Swedish Legation, with information as to the sail- 
ing of Argentine vessels, asking that they be either spared or 
sunk without trace. Text: Official Bulletin, Oct. 31, 1917. 

FRANCE —Itaty. Exchange of notes relative to jurisdiction of 
military tribunals. Text: J. O., 1917: 6915. 

FRANCE — GREAT Brirain. Agreement relative to commerce, 
finance, and industry. Text: J. O., 1917: 6980. 

Cuina —Itaty. Italian Minister to Pekin asked transfer of 
Austrian concession of Tientsin to Italy and the employment of 
Italians instead of Germans in the salt mines. N. Y. Times, 
Sept. 3, 1917. 

GERMANY. Dr. von Bethmann-Hollweg replied to the revela- 
tions of the American Ambassador, James Gerard. N. Y. Times, 
Sept. 1, 1917. 


September, 1917. 
1 


GERMANY. Mr. Gerard, American Ambassador to Germany, 
replied to the statement of Dr. von Bethmann-Hollweg. N. Y. 
Times, Sept. 2, 1917. 

PoLtanp. Announced that the first step in self-government had 
been taken. From Sept. 1 justice will be administered in the 
name of the Polish Crown and by Polish judges. N. Y. Times, 
Sept. 2, 1917. 

Cuina. China declined the Allies’ offer to purchase or charter 
seized German ships. The ships are being turned over to a 
Chinese syndicate for the ostensible purpose of augmenting 
China’s merchant marine. N. Y. Times, Sept. 7, 1917. 

GERMANY — UnrTep Srates. Stated authoritatively that the 
United States Government had never declared that the Hohen- 
zollern dynasty and monarchial government in Germany must 
be abolished. N. Y. Times, Sept. 5, 1917. 

France. Premier Ribot made statement as to Alsace-Lorraine. 
N. Y. Times, Sept. 7, 1917. 

Potanp. Announced that Germany and Austria would not con- 
tinue the Polish Kingdom. N. Y. Times, Sept. 7, 1917. 

GREAT Britain — Vatican. Great Britain informed the Pope 
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September, 1917. 
that President Wilson’s reply to his peace note was in effect the 
reply of Great Britain. N. Y. Times, Sept. 9, 1917. 

8 Germany. The Rhenish Westphalian Gazette announced that in 
1904-5 the Kaiser attempted to form a Great Continental 
League with the object of isolating England. N. Y. Times, 
Sept. 9, 1917. 

10 France. M. Paul Painlevé succeeded M. Ribot as Premier. N. 
Y. Times, Sept. 11, 1917. 

11 Germany — HoLianp. Germany stopped the export of coal to 
Holland to force Holland to float a German loan. N. Y. Times, 
Sept. 12, 1917. 

12 ArGENTINE REPUBLIC — GERMANY. Argentine Republic handed 
passports to the German chargé, Count Luxburg, and recalled 
the Argentine naval attaché at Berlin. La Prensa (Buenos 
Aires), Sept. 13, 14, 1917; N. Y. Times, Sept. 13, 14, 1917. 

12 (14) Russia. A Republic of Russia proclaimed. London Times, 
Sept. 13, 1917. Current History, 7 (pt. 1): 29. 

12 Po.tanp. Decree published at Lubin and Warsaw transferring the 
supreme authority to a regency council appointed by Germany 
and Austria. Current History, 7 (pt. 1): 29. 

13. Great Brirain. Admiralty notice No. 929 of 1917, relative to 
the North Sea, issued. London Gazette, No. 30282. 

18 Satvapor— Unirep Srares. Announced that Salvador had 
ratified postal treaty with United States. Official Bulletin, 
Sept. 18, 1917. 

21 Greece— Unirep Srates. Greek Minister presented his cre- 
dentials. Official Bulletin, Sept. 25, 1917. 

21 Germany — Vatican. Germany replied to the peace note of 
Pope Benedict. Text: London Times (Weekly ed.), Sept. 28, 
1917; N. Y. Times, Sept. 22, 1917. 

21 Germany — Unirep Sratres. The Department of State made 
public a dispatch from Count von Bernstorff to his government 
asking credit to pay for influence in Congress through organiza- 
tions to prevent the war. N. Y. Times, Sept. 22, 1917; Official 
Bulletin, Sept. 21, 1917. 

21 AvustrriaA— Vatican. Text of Austria’s reply to the peace note of 

Pope Benedict made public. Spanish text: La Prensa (Buenos 

Aires), Sept. 23, 1917; English text: N. Y. Times, Sept. 22, 1917. 
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September, 1917. 

21 Costa Rica — Germany. Costa Rica broke off diplomatic rela- 
tions with Germany. Official Bulletin, Dec. 11, 1917. 

22 ARGENTINE ReEPpuUBLIC— GERMANY. Argentine Republic sent 
ultimatum to Germany demanding explanation of Luxburg 
affair. The Senate voted to break off diplomatic relations with 
Germany on September 19, and the Chamber of Deputies on 
September 22, 1917. La Prensa (Buenos Aires), Sept. 20, 23, 
1917. 

26 Preru— GERMANY. Peru sent ultimatum to Germany, demand- 
ing satisfaction for the sinking of Peruvian ships and guaranty 
as to the future. N. Y. Times, Sept. 27, 1917. 

26 GERMANY — VATICAN. Germany is reported to have sent a sup- 
plemental note to the Vatican offering to give up Belgium on 
certain conditions. Communication of von Kuhlmann to the 
Papal Nuncio at Berlin. N. Y. Times, Sept. 27, 1917. 

27 SwEeDEN— GERMANY. Sweden protested to Germany in the 
Luxburg affair. London Times (Weekly ed.), Sept. 28, 1917. 

28 Russia. Russian Democratic Congress opened. N. Y. Times, 
Sept. 29, 1917. 


October, 1917. 

2 Great Britain. Proclamation forbidding exports to Sweden, 
Norway, Denmark and Netherlands. London Gazette, Oct. 2, 
1917. 

5 Brazi.— France. French decree promulgated putting into effect 
the Literary and Artistic Property Convention signed at Rio 
de Janeiro Dec. 15, 1913, ratifications of which were exchanged 
Sept. 11, 1917. French text: J. O., 1917: 8104. 

6 Unirep States— GerMANy. The Department of State made 
public telegrams bearing upon the case of Bolo Pasha. Text: 
Official Bulletin, Oct. 6, 1917. 

6 Peru— Germany. Peru broke off diplomatic relations with 
Germany. Official Bulletin, Dec. 11, 1917. 


7 Uruguay — Germany. Uruguay broke off diplomatic relations 
with Germany. Official Bulletin, Dec. 11, 1917. 
7 Germany. The Reichs-Anzeiger announced order for registering 


of American property in Germany. Summary: NV. Y. Times, 
Nov. 22, 1917. 


| 


CHRONICLE OF INTERNATIONAL EVENTS 181 


October, 1917. 


10 


11 


14 


15 


20 


21 


22 


24 


26 


26 


GERMANY — Unitep States. The Department of State made 
public two telegrams from the German Foreign Office to the 
Imperial German Embassy in Washington relative to sabotage 
in the United States. Text: Official Bulletin, Oct. 10, 1917. 

Peru — Unirep Srates. Peru sent note to the United States 
giving reasons for breaking off diplomatic relations with Ger- 
many. ‘Text with reply of United States: Official Bulletin, Oct. 
12, 1917; London Times (Weekly ed.), Oct. 19, 1917. 

Unirep Srates. Executive order issued putting into effect the 
Trading with the Enemy Act approved June 15, 1917. Official 
Bulletin, Oct. 15, 1917. 

Urueuay. Uruguay revoked by Executive Order the neutrality 
proclamation in force between Uruguay and France, England, 
Belgium, Italy, Portugal, Russia, Japan, Serbia, Roumania and 
Montenegro. Official Bulletin, Oct. 18, 1917. 

Unirep Srates— Urueuay. The United States acknowledged 
the note of Uruguay announcing the breaking off of diplomatic 
relations with Germany. Text: Official Bulletin, Oct. 15, 1917. 

FRANCE — PortuGaL. Agreement signed relative to military 
penal jurisdiction. Text: J. O., 1917: 8141. 

CoLomBIA — GERMANY. The Senate of Colombia adopted a 
resolution protesting against German submarine warfare. N. Y. 
Times, Oct. 21, 1917. 

Russia. Russian peace program proposed by the Council of Work- 
men and Soldiers Delegates in the form of instructions to the dele- 
gates to the Paris conference. Text: N.Y. Times, Oct. 22, 1917. 

France. The French Cabinet resigned. The President refused 
to accept the resignations, and the Cabinet, with the exception 
of the Minister for Foreign Affairs, M. Ribot, remained in office. 
J. Louis Barthou, Minister of State, was made Minister for 
Foreign Affairs. N. Y. Times, Oct. 23, 25, 1917. 

GREAT BriTaAin—SweEDEN. Great Britain restored to Sweden the 
bags of mail seized at Halifax. N. Y. Times, Oct. 25, 1917. 
Iraty. The Italian Cabinet resigned. N. Y. Times, Oct. 27, 1917. 
Baron Sonnino became Minister for foreign affairs. Personnel 

of Cabinet. London Times (Weekly ed.), Nov. 2, 1917. 

GERMANY — NETHERLANDS. The Norddeutsche Allgemeine Zeit- 

ung announced that an agreement had been concluded between 
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October, 1917. 

Germany and the Netherlands by which the Netherlands will get 
German and Belgian coal, iron, and steel, while Germany will get 
certain Dutch foodstuffs, chiefly butter and cheese. The agree- 
ment is to run six months. N. Y. Times, Oct. 27, 1917. 

26 Brazi.— GERMANY. The Senate of Brazil declared a state of 
war to exist with Germany. The resolution had been previously 
approved by the Chambers. Official Bulletin, Oct. 29, Dec. 11, 
1917. 

30 Germany. Count Georg F. von Hertling, Prime Minister of 
Bavaria, was appointed Imperial German Chancellor in place 
of Dr. Michaelis, who became Prime Minister of Prussia. N. Y. 
Times, Oct. 31, 1917. 

31 ARGENTINE REPUBLIC — GERMANY. The United States Depart- 
ment of State made public telegrams from Count Luxburg, 
German Minister, to his government, sent through the Swedish 
Legation and Foreign Office, relative to the sinking of Argen- 
tine ships. Official Bulletin, Oct. 31, Nov. 6, 1917. 


November, 1917. 

1 Norway—Germany. Norway protested to Germany against 
sinking of Norwegian ships. Text: N. Y. Times, Nov. 2, 1917. 

2 Japan— Unirep Srates. Exchange of notes relating to the 
special rights of Japan in China and reaffirming the “open- 
door” policy. Text: Official Bulletin, Nov. 6, 1917. 

7 Rvssta. The Bolshevist Party took over the government in 
Russia. On Nov. 10, Nicolas Lenine became Premier and 
Léon Trotsky, Minister for Foreign Affairs. Current History, 7 
(pt. 1): 418. 

9 France. Decree promulgated incorporating into the French army 
resident nationals of the allied countries who are under mili- 
tary obligations to their country. J. O., Nov. 10, 1917. 

12 Cxurna. The Chinese Government made a declaration relative 
to the notes exchanged Nov. 2, 1917, between Japan and the 
United States. Official Bulletin, Nov. 14, 1917. 

14 Axuimep War Counciz. Text of agreement between Great 
Britain, France and Italy relative to Interallied War Council 
read in the House of Commons by Premier Lloyd George. 
N. Y. Times, Nov. 15, 1917. 
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November, 1917. 

15 France. Georges Clémenceau became Premier. N. Y. Times, 
Nov. 16, 1917. 

15 Death of John Watson Foster, a Vice-President and Member of 
the Executive Committee of the American Society of Interna- 
tional Law, and former Secretary of State and Minister to 
Mexico, China and Russia. See this JouRNAL, p. 127. 

20 Russta. The Ukranian Rada proclaimed a separate state, to be 
a part of the Federal Republic of Russia. Current History, 7 
(pt. 2): 28. 

21 Russta— Germany. The Bolshevist Government sent notes to 
the Allied Embassies in Petrograd announcing the proposal of 
an armistice. Text: N. Y. Times, Nov. 24, 26, 1917. 

22 Germany. Admiralty notice establishing a barred zone around the 
Azores. Current History, 7 (pt. 2): 28. 

23 Brxteium. Belgium protested against the bombing of hospitals by 
the Germans. Official Bulletin, Nov. 23, 1917. 

24 Russta. Alexander Kerensky resigned as Premier of the Pro- 
visional Government. Current History, 7 (pt. 2): 30. 

28 Unrirep Srares. Proclamation issued prohibiting importation of 
certain commodities into the United States except under license. 
Official Bulletin, Nov. 30, 1917. 

29 ScanprnaviaA. The monarchs of Norway, Sweden and Denmark 
announced after a conference that their neutrality would be 
maintained. N. Y. Times, Nov. 30, 1917. 

29-December 3. European War. Interallied Council sat at Ver- 
sailles. List of members: Current History, 7 (pt. 2): 31. 


December, 1917. 

1 Rvussta— Germany. The Bolshevist Government sent repre- 
sentatives through the German lines to begin peace parley 
with Germany. Current History, 7 (pt. 2): 8. 

3 SwirzeERLAND — Unirep Sratres. Announced that the United 
States had presented a memorandum to the Swiss Government 
assuring that government that its neutrality would be respected. 
Text: Official Bulletin, Dec. 11, 1917. 

4 Ruvussta. The Provinces of Kuban and Siberia reported to 
have established separate governments. Current History, 7 


(pt. 2): 30. 
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December, 1917. 

5 Brazi.— France. Brazilian decree authorizing the leasing to 

France of thirty German ships. Washington Star, Dec. 5, 1917. 
7 Frnuanp. Finland proclaimed her independence of Russia. Cur- 
rent History, 7 (pt. 2): 30. 

Unitep States — Austria-Huncary. The United States de- 
clared war against Austria. Official Bulletin, Dec. 8, 1917; 
Public Resolution No. 17, 65th Cong., 2d. sess. 

8 Ecuapor— GERMANY. Ecuador broke off diplomatic relations 
with Germany. N. Y. Times, Dec. 9, 1917. 

10 Panama — Austria-Hungary. Panama declared war against 
Austria. Official Bulletin, Dec. 19, 1917. 

10 Rumanta— GERMANY. Armistice with Germany and Allies 
signed. Current History, 7 (pt. 2): 30. 

10 JERUSALEM. Surrendered to British forces. Proclamation of 
military law. Text: London Times (Weekly ed.), Dec. 21, 1917. 

12 SwitzERLAND — UNITED SraTeEs. Switzerland answered the memo- 
randum of the United States dated Dec. 3, 1917, relative to the 
neutrality of Switzerland. Text: Official Bulletin, Dec. 17, 1917. 

15 Russta— GERMANY AND CENTRAL Powers. Formal armistice 
agreement signed at Brest-Litovsk to continue till Jan. 14, 1918. 
Text: Current History, 7 (pt. 2): 11. 

16 Cusa — Austria-Hungary. Cuba declared war against Austria- 
Hungary. The following lists show the nations now at war 
and the nations which have severed diplomatic relations with 
each other: 


1. LIST OF NATIONS AT WAR! 


1914 
July 28 Austria vs. Serbia 
August 1 Germany vs. Russia 
August 3 Germany vs. France 
August 3 France v8. Germany 
August 4 Germany vs. Belgium 


1 These lists are, with the following exceptions, identical with those published 
on December 11, 1917, in the Official Bulletin issued by the Committee on Public 
Information: The declaration of Serbia against Germany appears to have been 
made August 6, instead of August 9, 1914, that of Japan against Germany appears 
to have been made August 23, 1914, instead of August 23, 1917, and Austria has 
issued no declaration of war against Japan, as stated by the Bulletin. On August 
27, 1914, the Austro-Hungarian Ambassador to the United States notified the De- 
partment of State that Austria-Hungary had severed diplomatic relations with 
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August 4 Great Britain vs. Germany 
August 6 Austria v8. Russia 
August 6 Serbia vs. Germany 
August 8 Montenegro v8. Austria 
August 9 Montenegro vs. Germany 
August 9 Austria v8. Montenegro 
August 13 Great Britain vs. Austria 
August 13 France v8. Austria 
August 23 Japan v8. Germany 
August 28 Austria vs. Belgium 
November 3 Russia vs. Turkey 
November 5 France vs. Turkey 
November 5 Great Britain vs. Turkey 
November 23 Turkey vs. Allies 
November 23 Portugal * vs. yermany 
December 2 Serbia v8. Turkey 

19165 
May 19 Portugal * vs. Germany 
May 24 Italy vs. Austria 
May 24 San Marino vs. Austria 
August 21 Italy vs. Turkey 
October 14 Bulgaria v8. Serbia 
October 15 Great Britain vs. Bulgaria 
October 16 Serbia v8. Bulgaria 
October 16 France vs. Bulgaria 
October 19 Russia vs. Bulgaria 
October 19 Italy vs. Bulgaria 

1916 
March 9 Germany v8. Portugal 
August 27 Roumania vs. Austria 4 
August 28 Italy vs. Germany 
August 29 Turkey vs. Roumania 
September 14 Germany vs. Roumania 
November 28 Greece (Provisional 

Government) vs. Bulgaria 
November 28 Greece (Provisional 
Government) vs. Germany 

1917 
April 6 United States vs. yermany 
April 7 Cuba vs. Germany 
April 7 Panama vs. Germany 


Japan and that the Austrian cruiser Queen Elizabeth had been ordered to join the 
German fleet in the Far East. On this information, the Department of State issued 
a neutrality proclamation, dated August 27, 1914. Neither Government has issued 
a declaration of war. In the first list the last three entries and in the second list 
the last entry are additional to the list in the Bulletin. 

2 Resolution passed authorizing military intervention as ally of England. 
Official Bulletin, Dec. 11, 1917. 

* Military aid granted. Official Bulletin, Dec. 11, 1917. 

‘ Allies of Austria also consider it a declaration. Official Bulletin, December 


11, 1917. 


‘ 
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July 2 Greece (Government 

of Alexander) vs. Bulgaria 
July 2 Greece (Government 

of Alexander) v8. Germany 
July 22 Siam vs. Austria 
July 22 Siam v8. Germany 
August 4 Liberia v8. Germany 
August 14 China vs. Austria 
August 14 China v8. Germany 
October 26 Brazil vs. Germany 
December 7 United States vs. Austria 
December 10 Panama vs. Austria 
December 16 Cuba vs. Austria 


2. LIST OF NATIONS WHICH HAVE SEVERED DIPLOMATIC RELATIONS 


1914 
August 13 Egypt with Germany 
August 27 Austria with Japan 

1916 
March 16 Austria with Portugal 

1917 
April 14 Bolivia with Germany 
April 20 Turkey with the United States 
April 27 Guatemala with Germany 
May 17 Honduras with Germany 
May 18 Nicaragua with Germany 
June 17 Haiti with Germany 
July 2 Greece with Turkey 
July 2 Greece with Austria 
September 21 Costa Rica with Germany 
October 6 Peru with Germany 
October 7 Uruguay with Germany 
December 8 Ecuador with Germany 


December, 1917. 

21 Sersia. Serbian War Mission arrived in Washington. Dr. Mil- 
enko Vesnitch is chief of the mission. Personnel of the mission: 
Official Bulletin, Dec. 21, 1917. 

21 ARGENTINE REPUBLIC — GERMANY — SWEDEN. The Secretary of 
State of the United States made public further telegrams from 
Count Luxburg, German Minister to Argentine Republic, to 
his government. Official Bulletin, Dec. 21, 1917. 

27 Unirep States. Parcel Post Convention with Chile 
terminated by mutual agreement. Official Bulletin, Dec. 27, 


1917. 
KATHRYN SELLERS. 


PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW 


GREAT BRITAIN 


European War, 1914-1917. Naval and military dispatches relating 
to operations in the war. Part VI, May—December, 1916. 1s. 33d. 

Prisoners and natives in German East Africa, British, Treatment of, 
by the Germans. Reports on the. (Miscellaneous No. 13, 1917.) 5d. 

Prisoners of war, combatant and civilian. Agreement between 
the British and German Governments concerning. (Miscellaneous, 
No. 12, 1917.) 23d. 

Sierra Leone—Liberia. Agreement between the United Kingdom 
and Liberia respecting the boundary between, from the River Makona, 
or Moa, to the River Magowi. London, June 19-26, 1917. (Treaty 
Series, 1917, No. 9.) (With map.) 10d. 

Switzerland, Order of Council amending Proclamation of March 
13, 1917, prohibiting the exportation of certain articles to. Aug. 10, 
1917. (St. R. & O. 1917, No. 811.) 14d. 

Trading with the enemy. Consolidated statutory list of persons 
and firms in countries other than enemy countries, with whom persons 
and firms in the United Kingdom are prohibited from trading. With 
notes to British merchants engaged in foreign trade. Complete to 
Aug. 17, 1917. Prefaced by the proclamation, May 23, 1916, prohibit- 
ing trading with certain persons, or bodies of persons, of enemy na- 
tionality or enemy association. (No. 33a.) 73d. 


UNITED STATES ” 


Alien enemies. Directions to United States marshals and attorneys 
for enforcement of President’s proclamation of April 6, 1917. 3 pp. 
Justice Dept. 


1 Official publications of Great Britain may be purchased of Wyman & Sons, 
Fetter Lane, E. C., London, England. 

? When prices are given, the document in question may be obtained for the 
amount noted from the Superintendent of Documents, Government Printing Office, 


Washington, D. C. 
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Citizenship. Act defining status of citizens of United States who 
have entered military or naval services of certain countries during 
existing war in Europe. Approved, Oct. 5, 1917. 1p. (Public 55.) 
Paper, 5c. 

Coasting trade. Act giving United States Shipping Board power 
to suspend present provisions of law and permit vessels of foreign 
registry and foreign-built vessels admitted to American registry to 
engage in coastwise trade during present war and for a period of 120 
days thereafter, except coastwise trade with Alaska. Approved, Oct. 
6,1917. 1p. (Public 73.) 5c. 

Hearings on H. R. 5609, Sept. 6-18, 1917. 2 pts. 123 pp. 
Merchant Marine and Fisheries Committee. 

Conscription. Drafting subjects of allied countries, Report to 
accompany H. J. Res. 115 requesting Secretary of State to open nego- 
tiations with view to. Aug. 1,1917. 15pp. Foreign Affairs Committee. 
(H. rp. 115.) 


Report to accompany 8. Res. 108 looking to enlistment 
of certain alien residents. 10 pp. July 30, 1917. Foreign Relations 
Committee. (S. rp. 93.) 

Report to accompany S. J. Res. 84 to draft certain aliens 
into military service of United States. July 30, 1917. 5 pp. (S. rp. 
94.) Military Affairs Committee. 

Hearings on H. J. Res. 84. Sept. 26, 1917. 43 pp. 
Military Affairs Committee. 

Constitutional sources of laws of war. Article by H. L. B. Atkisson. 
1917. 36 pp. (S. doc. 86.) Senate. 

Democracy. American interest in popular government abroad. 
By Evarts B. Greene. Sept., 1917. 16 pp. Public Information 
Committee. (War Information Series 8.) 

Deportation of certain aliens. Report to accompany H. R. 5667, 
Aug. 4, 1917. 2 pp. (H. rp. 127.) Immigration and Naturalization 
Committee. 

Foreign relations of United States, List of publications for sale by 
Superintendent of Documents. Sept., 1917. 40 pp. (Price list 65, 
3d.) Government Printing Office. 

German corruption fund, Alleged. Hearings on H. resolutions 148, 
149, and 151. 19 pp. Rules Committee. 

German foreign-trade organization, with supplementary statistical 
material and extracts from official reports on German methods. By 
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Chauncey Depew Snow. 1917. 182 pp. Foreign and Domestic Com- 
merce Bureau. (Miscellaneous Series 57.) Paper, 20c. 

Germany, Causes of the war with. Address of W. G. McAdoo, 
Sept. 28, 1917. 16 pp. (S. doc. 112.) Senate. , 

Germany, Government of. By Charles D. Hazen. August, 1917. 
16 pp. Public Information Committee. (War Information Series 3.) 
What our enemy really is. Aug. 27, 1917. 7 pp. Four- 
Minute Men Division (Pub. Information Com.). (Bulletin 14.) 

Great War, 1914-. List of public laws and resolutions enacted in 
first session of War Congress (65th Congress). Compiled by W. Ray 
Loomis. 4 pp. House of Representatives. 

Status of legislation given numerically and by subjects, 
65th Congress, Ist session. Compiled by W. Ray Loomis. Oct. 10, 
1917. 45 pp. House of Representatives. 

Reply of United States to communication of the Pope 
to belligerent governments. 3 pp. State Dept. 

The nation in arms. Why we are fighting Germany, 
By Franklin K. Lane; War measures and purposes, by Newton D. 
Baker. Public Information Committee. (War Information Series 2.) 
War message and facts behind it, annotated text of 
President Wilson’s message of April 2, 1917. 28 pp. Public Infor- 
mation Committee. (War Information Series 1.) 

International Joint Commission on Boundary Waters between 
United States and Canada. Supplemental argument in matter of 
measurement and apportionment of waters of St. Mary and Milk 
Rivers and their tributaries in United States and Canada under 
Article 6 of treaty of Jan. 11, 1909, between United States and Great 
Britain, Detroit, Mich., May 15-17, 1917. 199 pp. Paper, 15c. State 
Dept. 

International Parliamentary Conference of Commerce. Letter in 
reference to, to be held in Paris, France, Oct. 11-14, 1917. 2 pp. (H. 
doc. 377.) State Dept. 

International relations. Our national and international responsi- 
bilities. Address delivered before Michigan State Bar Association, at 
Grand Rapids, Mich., June 29, 1917, by Atlee Pomerene. 16 pp. 
S. doc. 66.) Senate. 

Japanese mission to United States to study political, social, and 
economic conditions. Dispatch from American Embassy at Tokyo 
reporting upon. 3 pp. (H. doc. 378.) State Dept. 
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Liberty Loan of 1917, Second. A source book. 56 pp. il. Treas- 
ury Dept. (Publicity Bureau.) 

Naturalization. Report to accompany S. 2854 to amend naturaliza- 
tion laws. Sept. 26,1917. 6 pp. (S. rp. 136.) 

Neutrality proclamations and regulations, with notes, compiled by 
George Grafton Wilson. 1917. 153 pp. Naval War College. Cloth, 
30c. 

Panama Canal. Executive order establishing defensive sea areas 
for terminal ports, and providing regulations for government of persons 
and vessels within said areas. Aug. 27,1917. 2 pp. (No. 2692.) State 
Dept. 

Repatriation of former American citizens serving in armed forces 
of foreign states engaged in war with country with which United States 
is at war. Hearings on H. R. 3647. May 24-June 29, 1917. 87 pp. 
Immigration and Naturalization Committee. 

Report to accompany 8. 2623. Sept. 25, 1917. 1 p. 
(H. rp. 165.) Military Affairs Committee. 

Shipping Act. Act to establish Shipping Board for purpose of 
encouraging, developing, and creating naval auxiliary and naval reserve 
and merchant marine to meet requirements of commerce of United 
States with its territories and possessions and with foreign countries, 
and to regulate carriers by water engaged in foreign and interstate 
commerce of United States. Approved Sept. 7, 1916. 37 pp. Shipping 
Board. 

Ships. Suggested regulations for protection of ships imperiled by 
mines or submarines, issued for guidance of owners and masters. 1917. 
13 pp. Shipping Board. 

Trading with the enemy. Article upon measures adopted by 

Germany in retaliation for those promulgated by other nations. By 
Theo. H. Thiesing. 1917. 7 pp. (S. doc. 107.) 
Executive order vesting power and authority in designated 
officers and making rules and regulations under Trading with the 
Enemy Act and Title 7 of the Espionage Act. Oct. 12, 1917. 5 pp. 
State Dept. 

Trading with the Enemy Act. Approved, Oct. 6, 1917. (Public 
91.) 5c. 


Hearings, July 31-Aug. 13, 1917. 2 pts. 236 pp. Com- 
merce Committee. 
Report to accompany H. R. 4960. Aug. 15, 1917. 26 pp. 
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(S. rp. 113.) (Includes House report 85, 65th Cong., Ist sess., and 
Memorandum of American cases and recent English cases on law 
of trading with the enemy, by Charles Warren.) Commerce Committee. 
Conference report to accompany H. R. 4960 submitted 
by Mr. Montague, Sept. 21, 1917. 12 pp. (H. rp. 155.) 
Conference report submitted by Mr. Fletcher, Sept. 22, 
1917. 8 pp. (S. doe. 110.) 

War powers under the Constitution. Address by Charles E. Hughes, 
delivered before American Bar Association, Saratoga, N. Y., Sept. 
4-6, 1917. 14 pp. (S. doc. 105). Senate. 


GeorGE A. FINCH. 
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JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


THE “ACHAIA”’ ! 


Judicial Committee of the Privy Council 
April 7, 1916 


Lorp PARKER OF WADDINGTON. The Achaia was a German steam- 
ship of 2732 tons, belonging to the Deutsche Levante Linie, of Ham- 
burg. She arrived at the port of Alexandria on July 31, 1914, in the 
course of a voyage from Bremen to Alexandria, and thence to certain 
Syrian ports. She carried a general cargo, part of which was consigned 
to Alexandria. She had discharged this part of her cargo by 4 P.M. 
on August 4. Upon the outbreak of war between Germany and this 
country she was, under the Egyptian decision of August 5, allowed till 
sunset on August 14 to leave the port of Alexandria. On August 12 
she was offered a pass for the Pirzus available till sunset on August 14, 
signed by Lieutenant Grogan Bey, Inspector of Marine of the Egyptian 
Ports and Lights Administration. According to the evidence of Max 
Stross, the ship’s agent, she made all arrangements to leave, but at 
the last moment came to the conclusion that it would be too dangerous 
unless the pass were viséd by the French Consul. Moreover, she 
believed that all Egyptian ports were neutral. She accordingly elected 
to remain where she was. The port authorities thereupon seized the 
ship and disabled her engines. Subsequently, on October 19, 1914, 
the captain and crew were made prisoners of war, and the ship placed 
in the custody of the marshal of the prize court. There can be no 
doubt that what happened amounted to a seizure as prize. 

Their Lordships have already decided in the case of the Gutenfels ? 
that Egyptian ports must be treated as enemy ports within the meaning 
of the Sixth Hague Convention. Under the circumstances, however, — 
they are of opinion that the recommendation contained in Article 1 of 


1 2 Appeal Cases, 1916, p. 198. 2 This JouRNAL, July, 1916, p. 628. 
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that Convention was fully complied with. The vessel was given suffi- 
cient time to leave the port of Alexandria. She was offered a pass to a 
neutral port, and there is no reason to suppose that such pass was 
insufficient, or would not have been recognized as valid by any bel- 
ligerent Power. The fact that the vessel did not leave Alexandria under 
this pass was not due to force majeure, but to her own deliberate elec- 
tion not to do so. She cannot, therefore, rely on the provisions of Art. 
2 of the convention. Even if Alexandria could be regarded as a neutral 
port, the fact would be immaterial. The seizure of an enemy vessel 
in a neutral port, though a breach of neutrality, would not in a court 
of prize afford any ground for its release. 

The case is, in their Lordships’ opinion, a clear one. The appeal 
should be dismissed, and the appellants will pay the costs. Their 
Lordships will humbly advise His Majesty accordingly. 


THE “BOLIVAR ”’! 
Judicial Committee of the Privy Council 
May 17, 1916 


Where substantial injustice would otherwise result, the prize court has an 
inherent power to set aside its own decrees of condemnation so as to let in bona 
fide claims by parties who have not been heard, and who have not had an opportunity 
of appearing. This power is discretionary and should not be exercised except where 
there would be substantial injustice if the decree: were allowed to stand, and where 
the application has been promptly made. 


THE “ST. HELENA 
Judicial Committee of the Privy Council 
August 1, 1916 


The jurisdiction of the prize court which attaches upon a capture or seizure in 
prize and extends to all incidental matters, such as questions of freight, is not termi- 
nated by the ship or cargo being handed over to claimants without a formal release 
by the court under Order XIII of the Prize Court Rules. 

A British ship which has abandoned a voyage from the United States to Ham- 
burg in consequence of the outbreak of war is not entitled to be awarded by the 
prize court any compensation in lieu of freight in respect of cargo seized at an English 
port subsequently to the abandonment of the voyage. 


1 2 Appeal Cases, 1916, p. 203. 2 Tbid., p. 625. 
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THE “‘CANTON”’! 


Judicial Committee of the Privy Council 
November 15, 1916 


The Judicial Committee will not grant special leave to appeal from a requisi- 
tioning order made by the judge of the prize court under the Prize Court Rules, 
Order XXIX, it not being disputed that the goods were urgently required for the 
prosecution of the war, unless, in their Lordships’ opinion, the judge, in determining 
that there was cause for investigation so that an immediate release to the claimant 
would be improper, applied the wrong principles or came to an obviously erroneous 


decision. 
Special leave to appeal refused without deciding whether there was an appeal 


as of right. 
Rule in The Zamora [1916] 2 A. C. 77 (this Journat, April, 1916, p. 422) 


affirmed. 


THE ‘‘GERMANIA”’ 


Judicial Committee of the Privy Council 
March 20, 1917 


A racing yacht is not a merchant ship (“‘navire de commerce’’) within the 
meaning of the Hague Convention, No. 6, Arts. 1, 2 (1), and consequently is not 
entitled to the immunity from confiscation accorded to merchant ships thereunder. 
An enemy racing yacht seized in a British port immediately upon the outbreak of 
war is, therefore, subject to condemnation as prize according to the ordinary rule 


applied to enemy property seized in port. 


THE ‘STANTON’? 


Judicial Committee of the Privy Council 
March 22, 1917 


By Order XVIII, r. 2, of the Prize Court Rules, “any person instituting a pro- 
ceeding, other than a cause for condemnation, or making a claim, and being ordi- 
narily resident out of the jurisdiction of the court, may be ordered to give security 
for costs, . . . and the proceedings may be stayed until such security is given.” 

The Procurator-General claimed the condemnation, as goods having an enemy 
destination or as enemy property, of pork consigned from the United States to the 
appellant in Sweden. The appellant, who was ordinarily resident at Gothenburg, , 
filed a claim to the goods as his property intended exclusively for consumption in 
Sweden, the claim being supported by an affidavit and exhibited documents. The 


Ibid., Pp. 380. 


1 Appeal Cases, 1917, p. 102. 2 Ibid., p. 375. 
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President, without any evidence on the part of the Crown, made an order that the 


appellant should give £100 security for costs: — 
Held, that it did not appear that the discretion conferred by the rule had not 


been exercised judicially, and that the order was valid. 


THE ‘‘MARQUIS BACQUEHEM” ! 


Judicial Committee of the Privy Council 
April 13, 1916 


A merchant vessel belonging to a belligerent Power which enters an enemy 
port with knowledge that hostilities have broken out is subject to condemnation, 
although she has derived that knowledge from an enemy warship which has allowed 
her to proceed on her voyage. 

An Austrian vessel, which, after being stopped at sea by a British warship and 
told of the outbreak of hostilities, was allowed to continue her voyage, entered the 
port of Suez, apparently in the belief that it would be treated as a neutral port. 
She was prevented from entering the Canal and was detained. Subsequently she 
was taken out to sea and conducted to a British warship which seized her as prize: 

Held, reversing the judgment of H.B.M. Supreme Court for Egypt, which 
had made an order for detention during the war and restoration to the owners at 
its conclusion, that the vessel must be condemned. 


ApprAL from H.B.M. Supreme Court for Egypt. 

Srr SAMUEL Evans. The subject-matter of this appeal is an Austro- 
Hungarian steamship of about 4400 tons gross register. 

The court at Alexandria pronounced that the ship had been seized 
under such circumstances as to be entitled to detention in lieu of con- 
fiscation, and ordered that she should be detained until further order. 
The court further declared that the ship should be restored or her 
value paid to the owners at the conclusion of the war, in accordance 
with the provisions of the Hague Convention No. VI of 1907. 

The appellant contends that this order should be set aside, and 
asks for the condemnation and confiscation of the ship as prize. 

The respondents seek to uphold the order. They have not brought 
a cross-appeal and do not ask for restitution. 

The facts alleged and relied upon by the respondents in support of 
the order were that on August 17, 1914, when the ship was in the Red 
Sea about 150 miles north of Port Sudan, on her voyage from Karachi 
to Trieste, she was boarded by officers from H.M.S. Duke of Edinburgh 
and informed of the outbreak of hostilities between Great Britain and 


1 2 Appeal Cases, 1916, p. 186. 
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Austria-Hungary; that until then those on board of her were ignorant 
of such hostilities; that an officer from H.M.S. Duke of Edinburgh 
informed her master that he was at liberty to proceed on the voyage, 
and made an entry to that effect in the ship’s log-book; that she so 
proceeded and entered the port of Suez; and that she intended to 
prosecute the voyage through the Suez Canal to its termination at 
Trieste, but was prevented from so doing by the disabling of her engines 
on August 20. 

As was done in reference to Port Said, and the captures of vessels 
which had been lying there, in the cases of the Gutenfels* and others, 
their Lordships in the present case accept that the port of Suez, in the 
circumstances of the time, is to be regarded as ‘‘an enemy port”’ within 
the meaning of the Hague Convention. 

Assuming this in favor of the respondents, and assuming, for the 
purposes of this appeal, that the Hague Convention is binding upon 
Great Britain and Austria-Hungary, their Lordships consider it clear 
that the case of this ship is not one of those specified in the convention, 
where only an order for detention during the war, on condition of 
restoration or of making compensation after the war, should be made. 

Upon the undisputed facts the vessel was not in a belligerent or 
enemy port at the outbreak of war; nor did she enter such a port 
while ignorant of the hostilities between the two countries; nor was 
she captured on the high seas while ignorant of such hostilities. 

Accordingly, in their Lordships’ opinion, the order made in the 
court below in the terms of the Hague Convention cannot stand. 

But even if the ship was not entitled to direct protection under the 
provisions of the Hague Convention, counsel for her owners contended 
that, inasmuch as the only knowledge of hostilities which her master 
had was derived from H.M.S. Duke of Edinburgh, and as she had 
been allowed to proceed on her voyage by the visiting officer from the 
Duke of Edinburgh, she ought not to be deprived of the protection she 
had claimed under the Hague Convention or to be in a worse position 
than she would have been in if the Duke of Edinburgh had captured her 
at sea and exercised the right to detain her. 

These contentions were not formulated in accordance with any 
principle of law, and their Lordships are unable to accept them, even 
if the facts were as alleged. 

In order to appreciate the real situation relating to the voyage, 


1 This JourRNAL, July 1916, p. 628. 
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visit, search and seizure of the vessel, it is deemed useful to make a 
short statement of the facts as they present themselves to their Lord- 
ships. 

The ship was loaded at Karachi, bound with a cargo of cotton for 
Trieste, and with a cargo of 4600 sacks of grain for Aden. She set out 
on her voyage from Karachi on August 4, 1914. The following entry 
appears in the ship’s log: — 

August 4, 1914-— Left Karachi. A few minutes before the steamer left the 
port the agent of the Society repeated a telegram to the commander of the ship 
received from the directors of the Austrian-Lloyd, ordering the captain to go direct 
to Trieste — not to stop at Aden — and on arrival at Suez the passengers would 
be shipped on to another steamer and taken to their destination. 


The vessel was not constructed for passenger traffic. No informa- 
tion was given as to what passengers were on board or what were their 
respective destinations. Nor was anything said about any steamer on 
which they were to be shipped at Suez. But an entry in the log on 
August 26 refers to “‘arrangements for fifteen Austrian reservists to go 
to Alexandria en route for Europe.” 

The summary of the contents of the log between Karachi and 
Suez (from August 4 to 20) is unusually meagre. It only records the 
visit from H.M.S. Duke of Edinburgh on the 17th. But on a loose 
sheet of paper discovered in the log-book by His Honor Judge Cator 
were found these entries: — 

August 12-13, 1914. — We navigate at the same speed. At 8:30 Ras Marshay 
was sighted. As by approaching Aden we might meet the “natanti,” and in order 
not to be seen we navigate without lights, this all the more as we had seen some 


searchlights from the direction of the harbor. 
August 13. — At night we navigate without lights towards the Straits of Perim, 


keeping our steamer out of the way in order to avoid encounters. 


Thus, darkly and furtively, did the ship sail past Aden — a British 
possession — the port to which a large part of her cargo was destined. 
There is a significant omission of any reference to the Aden cargo in 
the master’s affidavit and in the petition filed for the claimants. 

The ship was navigated with similar precautions through the straits 
and past Perim Island, also a British possession. 

When, on August 17, after traveling some 700 miles or more up the 
Red Sea, she was visited and searched by the officer from H.M.S. 
Duke of Edinburgh, these incidents of the voyage and entries on the 
loose sheet were not disclosed to him. The Lieutenant Commander 
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acted (no doubt upon the information imparted, to which he appears 
to have given the unsuspecting credence of an honest sailor) upon the 
assumption that the master of the enemy vessel was not aware of 
hostilities. He also acted under a misapprehension that some period 
of grace had been allowed to the ship. He accordingly refrained from 
capturing her, and made the following entry in the ship’s log-book: — 

Boarded steamship Marquis Bacquehem in latitude 22° 25’ N., longitude 37° 8’ 
E., and informed captain that a state of war exists between England and Austria. 
Being within the period of grace, allowed ship to proceed on her voyage. (Signed) 
J. K. B. Birch, Lieutenant Commander, R.N., H.M.S. Duke of Edinburgh, com- 
manded by Captain H. Blackett, R.N. 


It was argued or suggested that this constituted some kind of license 
for the ship to proceed upon her voyage without any risk of capture, 
or, at any rate, of any capture or seizure involving more than detention 
as a penal consequence. But the entry, in fact, was nothing more 
than a memorandum of his visit and search which the boarding officer 
was bound, as part of his duty, to record on the ship’s log. 

The instructions to officers in such a case are prescribed thus: — 

The visiting officer should enter on the log-book of the vessel a memorandum 
of the search. The memorandum should specify the date and place of the search, 


and the name of Her Majesty’s ship and of the commander; and the visiting officer 
should sign the memorandum, adding his rank in the Navy. 


(See Holland’s Manual of Naval Prize Law, issued by authority of the 
Admiralty, 1888, Art. 225.) 

What the officer did amounted to no more than if he had said, ‘‘ From 
what you have told me, so far as I am concerned you can go.”’ 

Having thus escaped capture by H.M.S. Duke of Edinburgh, the 
ship reached Suez on August 20. 

There her engines were partly disabled so as to prevent her from 
entering the Canal; and there she remained until she was taken out to 
the Roads and captured on October 27. 

It was admitted by respondents’ counsel that, notwithstanding 
anything contained in any of the Suez Canal Conventions, it was right 
for the safety of the Canal to disable the ship so as to make it impossible 
for her to enter it. 

In these circumstances their Lordships are of opinion that the 
owners of the ship could not after that claim any rights or privileges 
under any of the Canal Conventions. 

In the course of his argument counsel for the respondents did not 
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rely upon any protection or privilege under the Canal Conventions. 
After the reply of the Attorney-General, however, in answer to their 
Lordships, he put forward tentatively an argument that under the 
conventions the vessel while at Suez was immune from any act of 
hostility. As to this, it is sufficient to state, in addition to what has 
already been said, that their Lordships find, as a fact, that the ship 
did not intend to pass through the Canal in the course of her voyage. 
She intended to, and did, use Suez as a port of refuge. She made 
direct for it, although laden with a cargo destined for Aden which 
would have to be reshipped and carried back about 1300 miles to be 
delivered at Aden. At Suez her “passengers”? were to be shipped 
on to another steamer and thence ‘‘taken to their destination.”” She 
regarded Suez as a neutral port, and intended to stay there indefinitely; 
and, indeed, on October 26 a protest was made against her expulsion 
from the neutral port. 

His Honor Judge Cator, in the court below, said he greatly doubted 
if the ship ever intended to proceed beyond Suez. Their Lordships 
do not share any such doubt. On the contrary, they have come to 
the conclusions above stated. 

As to the order made in the court below, the judgments express in 
terms the difficulties the court felt in ordering detention instead of 
confiscation. 

Judge Cator, in one passage, said: 


If the news of hostilities had reached her through any source but that of a 
British man-of-war, I apprehend that we should have no option but to condemn 
her to confiscation. That would have been her fate under the old law, and she can 
only escape by bringing her case within the exceptions specified in the Hague 
Convention, and when the language of the convention is clear we must abide by it. 
For although I have every wish to construe its articles in a liberal spirit, the court 
cannot modify or add to them. 


Their Lordships have already declared their opinion that the ship 
could not be brought within the provisions of the Sixth Hague Con- 
vention at all. 

In another passage his Honor expressed himself as follows: 


I find it hard to decide whether we should confiscate the ship or only order 
her detention. I have had more difficulty in making up my mind upon this point 
than any that I have yet had to determine in prize. For although it is true that, 
after being warned, the Marquis Bacquehem might have run for a neutral port, it 
certainly does seem hard that she should be in a worse plight because the Duke of 
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Edinburgh allowed her to proceed instead of taking her before a prize court, espe- 
cially as this permission seems to have been given in the belief that the ship was 
entitled to consideration in consequence of her ignorance that war had broken out. 
Moreover, no stipulation was made that she should go to a neutral port, and she 
may have been encouraged in the belief that she could enter Suez in security. On 
the whole, I think that we should only order detention. 


Their Lordships have already shown that this view of the effect of 
what was done by the Lieutenant Commander of the Duke of Edinburgh 
was erroneous, and that no such result could properly be held to follow 
his visit and search and his record thereof in the ship’s log. 

Indeed, if the officer had been truthfully informed of the facts, he 
would have been justified himself in capturing the ship on the high 
seas; and if that had been done, the facts would supply sufficient 
evidence to enable the court to order her confiscation. 

It is not necessary to comment further upon the judgments. Their 
Lordships have only dealt as fully as they have with the case because 
they differ in opinion from the learned judges of the court below. Upon 
the simple ground that the ship, after knowledge of hostilities, entered 
into an enemy port, where in the circumstances she was not entitled 
to protection or immunity under any international convention, their 
Lordships are of opinion that she was properly seized as prize and is 
subject to confiscation. 

Their Lordships will accordingly humbly advise His Majesty that 
the appeal should be allowed, that the order appealed against should 
be reversed, and that an order be made condemning the vessel as lawful 
prize to the Crown. The respondents must pay the costs of the appeal. 


THE “‘DAKSA”’! 
Judicial Committee of the Privy Council 
March 22, 1917 


A transfer of goods at sea induced by the transferor’s apprehension of hostilities 
between the state to which he owes allegiance and another state is deemed to be in 
fraud of the belligerent rights of that other state only; it is not invalid as against a 
capture by a belligerent state allied thereto unless it is proved, or to be presumed, 
that it was made in apprehension of war with that allied state. 

A presumption arises from the existence at the time of the transfer of a general 
apprehension of war with the state of the captors, but can be discharged by showing 
that the transfer was made pursuant to a preéxisting contract. 


1 Appeal Cases, 1917, p. 386. 
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The Southfield (see this JourNAL, January, 1916, p. 175) approved. 

APPEAL from a decree of the prize court (Gibraltar), made June 16, 
1916. 

The respondents, Louis Dreyfus & Co., were a French firm of grain 
merchants carrying on business in Paris and London and, until the 
outbreak of the war, having a branch at Hamburg managed by one 
Meyer, a German subject. In proceedings in the prize court at Gibral- 
tar they claimed as their property a parcel of 1240 chetverts (about 
200 tons) of barley forming part of the cargo of the Austrian steamship 
Daksa, which was seized and taken as prize at sea by a British cruiser 
and taken into Gibraltar. The barley was consigned by Russian 
shippers to be delivered to their order at Hamburg, the bills of lading 
being indorsed in blank. The respondents filed affidavits alleging 
that, by a contract made by Meyer on their behalf on July 13, 1914, 
they bought from Ehlers & Léwenthal, a German firm at Hamburg, 
1240 chetverts of barley for shipment by the Daksa; that on July 31, 
while the barley was in transit, the sellers presented to them the bills 
of lading and insurance policy under that contract, together with a 
preliminary invoice for the price, so far as it could be ascertained before 
weighing; that on the following day payment of the amount of the 
invoice was made to the sellers, and the documents were handed to 
Meyer on the respondents’ behalf; that the payment was duly notified 
to the respondents’ head office. The contract of July 13, 1914, was 
not produced, it being stated not to have been brought away from 
Hamburg upon the outbreak of war. The provisional invoice referred 
to the contract as being upon c.i.f. terms. 

War was declared between Russia and Germany on August 1, 
between France and Germany on August 3, and between Great Britain 
and Germany on August 4, 1914. 

The Chief Justice of Gibraltar found upon the facts that the transfer 
was made by Ehlers & Léwenthal and by Meyer in the expectation 
of immediate war with France and Russia, but that the expectation of 
war between Great Britain and Germany was not present to the minds 
of the parties so as to induce them to be guided by it in their business 
arrangements. Upon the authority of the Southfield he accordingly 
ordered that the proceeds of the barley, which had been sold by order 
of the court, should be released to the respondents. 

Lorp PARKER OF WappineTon. Their Lordships are of opinion 
that, in view of the course taken both here and below, the parties to 
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this appeal must be deemed to have made all such admissions of fact as 
were necessary to reduce the issue to one single question, namely, 
Was the transfer of August 1, 1914, to the respondents by the German 
sellers made under such circumstances as to entitle the captors to treat 
the barley transferred as retaining, notwithstanding the transfer, the 
character of enemy property at the date of its seizure as prize? 

The principles of prize law upon which the answer to this question 
depends may, so far as material, be summarized as follows: (1) Where 
a transfer of goods at sea is induced by apprehension on the part of 
the transferor of the outbreak of hostilities between the state to which 
he owes allegiance and another state, such transfer is deemed to be in 
fraud of the belligerent rights of the latter state, and should such hos- 
tilities subsequently arise, and the goods be seized as prize, the trans- 
feree cannot (at any rate if he were aware of the apprehension which 
induced the transfer) set up his own title in order to show that the 
goods had at the date of seizure lost their enemy character. (2) If at 
the date of the transfer the circumstances were such as to give rise to 
a general apprehension of war, the onus is on the transferee to prove 
the complete innocence of the transaction. It will not be enough to 
prove his own innocence. He must prove also that the contract was 
not induced by apprehension of war on the part of the transferor. 
(3) The transferee may discharge this onus by showing that the transfer 

yas pursuant to a contract made at a time when no such hostilities 
were apprehended. 

In the present case the respondents set up that the transfer of 
August 1, 1914, was made pursuant to a contract dated July 13, 1914. 
This may very probably have been the case, but it can hardly be said 
to have been proved; for the contract of July 13, 1914, was not produced, 
nor is there any satisfactory evidence as to its terms. Their Lord- 
ships prefer to base their advice to His Majesty upon another ground. 

The learned judge in the court below held that there was at the 
date of the transfer no such general apprehension of hostilities between 
this country and Germany as to throw upon the transferee the onus 
of proving that the transfer was not in fraud of our belligerent rights. 
This was in accordance with the view expressed by the President in 
the case of the Southfield, and their Lordships are not prepared to 
differ from the learned judge upon what is in reality a finding of fact. 
The only question, therefore, is whether the British captors are, because 
war between France and Germany was at the date of transfer un- 
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doubtedly generally apprehended and subsequently broke out, in a 
better position than they could otherwise have been. In their Lord- 
ships’ opinion they are not. A transfer induced by apprehension of 
hostilities is not void. It merely cannot be set up against those in 
fraud of whose rights it is deemed to have been made. Here there 
was no transfer which can be deemed to be in fraud of the rights of 
British captors, because there is nothing to show and nothing to raise 
any presumption that the transferor was induced to make the transfer 
by apprehension of war between Germany and the United Kingdom. 
Their Lordships agree in this respect with the judgment of the court 
below and with the decision of the President in the case of the Southfield 
already referred to. 

Under the circumstances their Lordships will humbly advise His 
Majesty that this appeal should be dismissed with costs. 


1 


THE ‘‘BELGIA 


Judicial Committee of the Privy Council 
April 7, 1916 


Arts. 1 and 2 of Convention VI of the Second Hague Peace Conference, 1907, 
relative to the status of a belligerent merchant ship in an enemy port at the out- 
break of hostilities, are applicable only to vessels within a “‘port’’ in the ordinary 
mercantile sense of the word, and have no application to vessels merely within the 
limits of a fiscal port. 


APPEAL from a judgment of the Prize Court (England). 

The appeal was brought by the Hamburg-Amerika Line, the owners 
of the steamship Belgia, 8132 tons gross, which was condemned as 
lawful prize by the President of the Probate, Divorce, and Admiralty 
Division (Sir Samuel Evans) on June 14, 1915, in the circumstances 
which are fully stated in the judgment of their Lordships. 

Lorp Parmoor. The question raised in this appeal is whether 
the steamship Belgia is entitled to the benefits of Arts. 1 and 2 of the 
Convention VI of the Second Hague Peace Conference, 1907. The 
appellants are a German company, known as the Hamburg-Amerika 
Line. The master of the Belgia, which was bound from Boston to 
Hamburg, received information at about 9 P.m., on August 3, 1914, 
when off the Scilly Isles, that war had broken out between Germany 
and France. The master decided to deviate from the voyage to Ham- 


1 2 Appeal Cases, 1916, p. 183. 
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burg and to go to the Bristol Channel, on the ground, as stated in his 
evidence, ‘‘because I was afraid of being captured by a French man-of- 
war.’ When off Trevose Head a Newport pilot was taken on board. 
The Belgia arrived off Newport in the afternoon of August 4, 1914, and, 
at about 5.50 P.m., proceeded as far as the Bell Buoy at the entrance 
to the river Usk. Among other places vessels are discharged at the 
port of Newport in the Alexandra Dock, which is approached by a 
dredged channel, at the entrance to which is the Bell Buoy. At this 
point the Belgia was stopped by the dockmaster and ordered to anchor 
off the English and Welsh lightship, in a position alleged to be within 
the fiscal port of Newport. On the afternoon of August 4 war had 
not broken out between Germany and England, and Newport was not 
an enemy port to a German vessel. Arts. 1 and 2 of Convention VI 
only apply to merchant ships at the commencement of hostilities in 
an enemy port, or entering an enemy port while still ignorant that 
hostilities have broken out. Their Lordships, therefore, cannot hold 
that, when the Belgia reached Newport on the afternoon of August 4, 
Arts. 1 and 2 of Convention VI had any application. It was argued by 
counsel for the appellants that the dockmaster had no right to stop 
the Belgia at the Bell Buoy, but in the opinion of their Lordships the 
dockmaster was not exceeding the limits of his authority. There was 
no obligation to admit the Belgia to the Alexandra Dock, admission 
being a matter of courtesy and not of right. 

On the morning of August 5, and after war had broken out between 
Germany and England, the Belgia was captured in the position de- 
scribed in paragraph 6 of the affidavit of the dockmaster as follows: — 

The position of the Belgia was then as follows: The English and Welsh light 
vessel bearing about E.S.E. 34 of a mile, and the Spit lay about N.E. 1 mile. She 
was, therefore, 334 miles from the Somersetshire coast, and 5 miles from the 
Bell Buoy (marking the mouth of the river Usk). 


It is proved in evidence that the position in which the Belgia was 
anchored at the time of capture is in an open roadstead, and that no 
cargoes are ever discharged or unloaded at or near this position, and 
that the only places at Newport where cargoes are discharged or un- 
loaded are in the docks, or at wharves up the river Usk. In ordinary 
mercantile language, a merchant vessel in such a position would not 
be within the port of Newport. A port denotes a place to which mer- 
chant vessels are in the habit of going to load or discharge cargo, and 
not a place in an open roadstead at which no cargoes are ever discharged 
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or unloaded. It was, however, argued on behalf of the appellants that 
the word “port” in Arts. 1 and 2 of Convention VI included not only a 
port in the ordinary mercantile sense, but a fiscal port, and that at the 
time of capture the Belgia was within the fiscal port of Newport. 

It is not necessary to determine whether the Belgia at the time of 
capture was, in fact, within the fiscal port of Newport, since, in the 
opinion of their Lordships, Arts. 1 and 2 of Convention VI do not 
include vessels merely within a fiscal port. These articles are limited 
to merchant ships, and refer to commercial transactions, not to fiscal 
regulations. The word “port” is used not only in the collocation 
“enemy port,” but of “‘a port of destination”’ and ‘‘a port of departure” 
— well-recognized terms in the language of commerce. To extend 
the benefit of Arts. 1 and 2 of Convention VI to vessels within a fiscal 
port would be not only to interpolate a word not used in the articles, 
but to introduce a new test not relevant to their subject-matter and 
involving different considerations. That the scope of Arts. 1 and 2 is 
commercial and not fiscal is further confirmed by the language of the 
preamble of the convention. The parties to the convention are not 
concerned with the fiscal regulations in any particular country, but 
‘‘anxious to insure the security of international commerce against the 
surprises of war, and to protect, as far as possible, operations under- 
taken in good faith and in process of being carried out before the 
outbreak of hostilities.” 

It is not necessary in this appeal to consider the questions which 
have arisen as to the conditions under which the provisions of Arts, 1 
and 2 of Convention VI become applicable, since, assuming their 
applicability, the facts do not bring the Belgia within their benefit. 
In the opinion of their Lordships the Belgia was captured at sea, and 
is not entitled to the benefits of Arts. 1 and 2. They will humbly 
advise His Majesty that the appeal should be dismissed with costs. 


THE ‘“‘CONSUL CORFITZON”’ ! 


Judicial Committee of the Privy Council 
June 21, 1917 


A cargo of hides and tanning materials consigned in a Swedish ship from South 
America to a Swedish port was seized in September, 1915, in the course of the voyage. 
A writ was issued claiming the condemnation of the cargo as contraband. The 
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consignee, a Swedish subject, claimed the cargo and alleged by his affidavits that 
it had been bought by him partly for his tanning business in Sweden, and partly 
for sale to customers in that country. The President made the following order 
for discovery: ‘‘that the claimant do within twenty-one days make discovery on 
oath of all books of account, letter books, and usual commercial documents relating 
to the matters in question, including the claimant’s business books from January 1, 
1914, up to the date of seizure, showing all purchases from the shippers of the goods 
seized during the same period, or of goods similar thereto, and of the sales of such 
goods by the claimants, and all contracts, policies of insurance, cables and cor- 
respondence relating to the said purchases and sales; and also the same books and 
documents relating to such goods, or goods similar thereto, which were sold by the 
claimant for delivery in Germany during the same period.’”” The order was made 
subject to evidence being filed that the Procurator-General had reason to suspect 
that the cargo had an enemy destination: — 

Held, that there was jurisdiction under the Order IX, r.1, of the Prize Court 
Rules to make the order, that the documents particularized therein related to the 
question in the action, and that the discretion of the President to make the order 
should not be interfered with. 


THE ‘PRINZ ADALBERT”’ ! 
Judicial Committee of the Privy Council 
July 3, 1917 


A claimant to goods seized as prize must prove his right thereto at the date 
when he comes before the court as owner; it is not sufficient that he was owner 
at the date of the seizure. 

When shippers of goods discount a draft upon the consignee and authorize the 
discounters to hand to him a bill of lading, to the order of, and indorsed by, the 
shippers, upon his acceptance of the draft, the intention to be inferred, according 
to general mercantile understanding, is that the ownership of the goods is to pass 
to the consignee when he accepts the draft. That inference may be modified, or 
rebutted, by particular arrangements between the shippers and the consignee, and 
is subject to the rules which arise out of a state of war existing or imminent at the 
beginning of the transaction. The transfer of the property upon the acceptance of 
the draft is consistent with the consignee being either a purchaser from the shippers 
or their agent for the sale of the goods. 


1 Appeal Cases, 1917, p. 586. 
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THE “‘SUDMARK”’ ! 


Judicial Committee of the Privy Council 


August 3, 1917 


The Suez Canal Convention, 1888, to which Great Britain, Germany, and 
other Powers were parties, provided, by Arts. IV and VI, that the stay of prizes of 
war at Port Said or in the roadstead of Suez should not exceed a period of twenty- 
four hours, except in case of distress. By Art. IX the Egyptian Government, which 
at the material time was controlled by the British Government, was to take the 


necessary measures for the execution of the convention. 

On August 15, 1914, a British cruiser captured a German steamship in the 
Red Sea and escorted her to Suez. The prize stayed in the roadstead at Suez for 
a period of thirty-two hours, a prize crew was then put on board, and she was taken 


to Alexandria, where she was condemned by the prize court: — 
Held, assuming that there had been a breach of the convention, that fact was 
not cognizable by the prize court as a ground for the release of the prize. 


ApprAL from the judgment of His Majesty’s Supreme Court for 
Egypt, sitting at Alexandria in prize (February 5, 1915). 

The facts are stated in the judgment of their Lordships. 

Lorp PARKER oF WappineTon. A German vessel, being on a 
voyage from Colombo to Antwerp via the Suez Canal, was, on August 
15, 1914, stopped by H.M.S. Black Prince in the Red Sea and ordered 
to proceed to Suez. It is not disputed that this amounted to a seizure 
as prize. The vessel arrived in the roadstead at Suez at 1 A.M. on 
August 17, and at 9 a.m. on the 18th left for Alexandria in charge of a 
prize crew. She arrived at Alexandria on August 20. The writ in 
the present proceedings was issued on October 23, 1914, on behalf of 
His Majesty’s Procurator in Egypt asking for condemnation of the 
vessel as lawful prize. 

It was not disputed before their Lordships’ board that the seizure 
of the vessel on August 15 in the Red Sea was a lawful seizure as prize, 
such as in ordinary course would justify an order for condemnation. 
The appellant, however, relied on what happened after the seizure, 
coupled with the provisions of the Suez Canal Convention, 1888, as 
entitling the vessel to be released. 

The first article of the Suez Canal Convention, 1888, provides that 
the Suez Maritime Canal shall be free and open in time of war as in 
time of peace to every vessel of commerce or of war without distinction 
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of flag. The fourth article provides that vessels of war of belligerents 
shall not revictual or take in stores in the Canal, or its ports of access, 
except in so far as may be strictly necessary, and that their stay at 
Port Said or in the roadstead at Suez, shall not exceed twenty-four 
hours except in case of distress. The sixth article provides that prizes 
shall be subjected in all respects to the same rules as the vessels of war 
of belligerents. It is said that the Sudmark stayed in the roadstead at 
Suez for more than twenty-four hours, and thereby committed a breach 
of these provisions in consequence of which she ought to be released. 

That the vessel did remain in the roadstead at Suez for more than 
twenty-four hours is certain; but their Lordships entertain some doubt 
whether in so doing she committed a breach of the convention. The 
captain, in his affidavit of October 18, 1914, says that on reaching 
Suez he went to the British consulate and requested leave to take in 
provisions and water, which leave was given. He also says that he 
was ordered by the captain of H.M.S. Chatham, then at Suez, to leave 
for Alexandria the next morning, but refused unless he were allowed to 
proceed with his own officers and crew. It is at least arguable that 
under these circumstances there was such a case of necessity or distress 
as would render the twenty-four hours’ rule inapplicable. Their Lord- 
ships will, however, assume that the rule was broken, and will proceed 
to consider the consequences of such breach. 

The convention, which is an international agreement, imposes on 
the contracting Powers a number of obligations, which, except in the 
case of the Egyptian Government and the Imperial Ottoman Govern- 
ment, are purely negative. On the Egyptian Government and the 
Imperial Ottoman Government alone is any positive obligation im- 
posed. By Art. IX the Egyptian Government is within the limits of 
its powers resulting from the firmans to take the necessary measures 
for insuring the execution of the convention, and, in case it has not 
the necessary means at its disposal, is to call on the Imperial Ottoman 
Government, and the latter government is then to take the necessary 
measures, giving notice thereof to and concerting with the Powers 
therein referred to. But for the fact that the Egyptian Government 
was de facto controlled by the government responsible for the breach 
in question, the fact that neither the Egyptian Government nor the 
Imperial Ottoman Government intervened would have been sufficient 
proof that the breach (if any) was purely technical, and did not call 
for any action on their part. 
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But even if this inference does not under the circumstances arise, 
the question remains as to whether a court of prize can properly con- 
stitute itself the guardian of the convention and invent and exact 
penalties for its nonobservance, although no such penalties are imposed 
by the convention itself. In their Lordships’ opinion this question 
can only be answered in the negative. The jurisdiction of a court of 
prize does not embrace the whole region covered by international law. 
It is confined to taking cognizance of and adjudicating upon certain 
matters (including capture at sea), which in former times were enumer- 
ated in the royal commissions under which the court was constituted 
and are now defined both by statute and by the royal commission 
issued at the beginning of the war (see Naval Prize Act, 1864, s. 55, 
sub-s. 5; Judicature Act, 1891, s. 4, sub-s. 1; and Royal Commission 
of August 6, 1914). It is true that the court must adjudicate on these 
matters in accordance with international law, including international 
agreements, but the international law which the court is to enforce is 
that branch of international law (including international agreements) 
which relates to matters of which the court is to take cognizance and 
upon which it is to adjudicate. It has no such roving jurisdiction as 
suggested by the appellant’s counsel. 

Considerable stress was laid in argument upon the recent decision 
of the Supreme Court of the United States in the case of the steamship 
Appam.' In their Lordships’ opinion that decision has no application 
to the present case. According to the rules of international law, a 
prize may, under certain circumstances be taken into a neutral port, 
but its right to remain there is limited by the continued existence of 
these circumstances. When these circumstances cease to exist it is 
the duty of the neutral to order it to leave forthwith, and if it fail to 
leave to cause its release. 

If the neutral allow the prize to remain longer than is warranted 
by the circumstances it is no doubt guilty of an unneutral act, which 
may well be made the subject of diplomatic complaint. But their 
Lordships cannot think that the captor’s prize court has any jurisdic- 
tion to entertain the question, or is bound, if it consider that there 
has been an unneutral act, to release the prize on that account. 

Assuming that in the present case the Egyptian Government or the 
Imperial Ottoman Government may be looked upon as a neutral Power 
which has allowed a prize to remain in one of its ports longer than is 


1 This JourNAL, April, 1917, p. 443. 
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warranted by international law or international agreement, their 
Lordships cannot hold that the prize court has on that account any 
power or duty to release the prize. 

Their Lordships will therefore humbly advise His Majesty that 
the appeal fails, and should be dismissed with costs. 


BOOK REVIEWS! 


The Rebuilding of Europe. A Survey of Forces and Conditions. By 
David Jayne Hill. New York: Century Co. 1917. pp. x, 289. 


Dr. Hill has placed before us in this modest volume an exceedingly 
complete account of the development of those tendencies which have 
brought about the present appalling condition of world affairs. In 
the preface the author frankly states his conviction that “there can 
be no new world until there is a new Europe, in which the dogma that 
the state is a licensed brigand is smitten dead — it is this dogma and 
not any particular form of mere state organization which is the real 
enemy that must be destroyed.” Later, in Chapter I, entitled ‘ Eu- 
rope’s Heritage of Evil,” he traces the growth of state absolutism, an 
essentially tribal theory of government as reflected in Machiavelli’s 
writings. Men were perforce led to look “for their safety to the nation- 
state rather than the solidarity of Christendom; and the state, as 
Machiavelli’s gospel proclaimed it, consisted in absolute and irrespon- 
sible control, exercised by one man, who should embody its unity, 
strength, and authority. Thus began the modern world.” Here we 
have the suggestion of a system which necessarily posits military force 
as the basis of international relations. It would appear that it is pre- 
cisely this theory which has taken so strong a hold upon a portion, at 
least, of Europe in our own time; nor has the growth and spread of 
modern democracy altered this fundamental conception. ‘Today,’ our 
author tells us, ‘the identity of the sovereign is changed, but not the 
conception of sovereignty. The people, standing in the place of the 
sovereign, claim the right of succession to all the royal prerogatives. 
The national interests have become their interests,— the power, gain 
and glory of the state are represented to be theirs. Even where it has 
not entirely superseded the monarch, the nation believes itself to have 
entered into partnership with him, and the people consider themselves 
shareholders in the vast enterprise of expanding dominion. What- 
ever, from an internal and social point of view, the merits or defects 
of the extension of state functions may be, they are bristling with the 
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possibilities of war, and when modern nations engage in it, it is no 
longer a dynastic adventure, but a people’s war.” 

The author truly tells us that before we consider remedies we must 
correctly understand the world’s situation. “If there is to be a new 
Europe, it must not look for new forms of organization so much as for 
a new spirit of action. It must renounce altogether its evil heritage.” 

Chapter II contains an admirable characterization of international 
ideals; international law need not fear destruction, however severely 
assailed or violated. ‘It will continue to reassert itself, and as public 
order and state authority appear more necessary after a period of do- 
mestic anarchy than they ever did before, international law, after 
an orgy of violence and atrocity, appeals with new strength to the 
reason of mankind as something that possesses an inherent claim upon 
our respect and obedience.” 

At page 62 Dr. Hill frankly declares that “‘even peace which leaves 
unsolved the problems of justice is not a desirable aspiration.’’ Since 
(page 73) the whole future of civilization turns upon the decision whether 
the state is to be henceforth a creation of force or a creation of law, 
it is plain enough that a new conception of the moral obligations of the 
state as contrasted with individuals must first arise before an effective 
remedy is reached. Today one of the chief problems confronting 
the world concerns the attitude to be taken by strong states touching 
their relation to those that are weaker or, in a political sense, insignifi- 
cant. In effect, thinks Dr. Hill, much could be accomplished through 
a combination strong enough on the one hand ‘“‘to establish a system 
of legal relations and conciliatory policies, and on the other to render 
military exploitation an unprofitable and even a dangerous adventure.’ 
(Page 106.) 

Chapter V treats of the “Transfiguration of the German Empire” 
and offers an admirable if brief view of the underlying theory and present 
development of the German Imperial Government. It would seem 
to the present writer, however, that the spirit of the imperial system 
can scarcely be adequately grasped unless we revert to that Romano- 
Germanic system, whose state conceptions as illustrated in its Reichstag 
have been handed down in the Bundesrat (Federal Council) of the 
present Empire. 

Indeed, the peculiar system of voting by which Prussia is assigned 
a fixed preponderance easily marks this unique governing body as an 
inheritance from older days when each ambitious member of the Reich 
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strove to augment the vote to which he was entitled by securing, through 
inheritance, marriage, or conquest, the votes of as many others possess- 
ing Reichstandschaft as possible. Here Kur-Brandenburg (Prussia) 
obtained a position of vantage, with Hanover, the Palatinate, Saxony, 
Bavaria, and Austria as rivals, Austria being in the lead. It is of 
interest to note that Prussia was destined to absorb much of Hanover 
(Brunswick-Liineburg), Saxony, and the Palatinate (Pfalz), and is now 
preparing, to all appearance, the absorption of her chief rival of Romano- 
Germanic days. When the German Bund was formed in 1815 at Vienna, 
the leading states of the old Empire were given a voting preponderance 
based on their standing in the former Reichstag, and this scheme passed 
into the Constitution of the North-German Confederation of 1867, 
whence it was adopted in 1870 for the present Empire. It thus became 
an easy matter to claim for Prussia the former federal votes of Hanover, 
Hessen, Holstein, Nassau, and Frankfort, to which Waldeck has been 
silently added. Of the Bundesrat, Professor Arndt, the ablest German 
constitutional text-writer of our day, says: ‘In any case the rulers 
(Landesherren) of the individual states retain in undiminished measure 
their personal sovereignty and all state and international sovereign 
rights pertaining to it; they participate in the Jmperium of the Empire 
since they are in their totality (also comprising the free cities) the 
sovereign of the German Empire. (Verfasswng des Deutschen Reichs, 
page 53.) 

Lastly, it is to be noted that no measure proposed by the present- 
day Reichstag can become law without first receiving not merely the 
Bundesrat’s assent but its sanction, this latter term referring to the con- 
trolling power of the princely organization which the Federal Council 
essentially is. It is not to be imagined for a moment that a people 
which has found its happiness and prosperity for so long under such 
a system will readily entertain plans of any essentially democratic 
innovation. Even in the stormy days of 1848-49 the revolutionary 
constitution of March 28, 1849, proposed as head of the government 
a Kaiser clothed with power to declare war and conclude peace. 

Chapter VI of our work is concerned with international organ- 
ization, and Dr. Hill well reminds us that a world readjustment as the 
indispensable sequel to a great war is no new conception, citing (page 
175) well-known elaborate but futile plans proposed with such an 
end in view. Assuredly something more than organization is required. 
A solution, our author thinks, would lie in the direction of first finding 
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an acceptable body of world-law supported by judicia! decision and 
enforceable by truly constitutional governments. Still, we are re- 
minded, “There remain, of course, many international questions that 
cannot be reduced to formule of international law or submitted to the 
decision of judicial tribunals. These are the questions of national 
policy which every nation must reserve for its own determination.” 
(Page 198.) 

The problems are many, and it would appear difficult at the 
moment to propose any final solution not open to serious criticism, 
or easily seen to be impracticable in its ultimate working efficiency. 

Europe at the outbreak of the present war presented a truly extraor- 
dinary complex of governments great and small. What is to be the 
fate of the neutralized territories, once thought so secure under the 
egis of international law? Perhaps the least known of such territories 
is that of neutral Moresnet lying between the Belgian and German 
frontiers not far from Aix-la-Chapelle and dowered with a fatal wealth 
of mines. It was the first district to be occupied by the advancing 
German arms in August, 1914, although its neutrality had been solemnly 
sanctioned by Prussia and the Netherlands, June 26, 1816. 

Must we not, in truth, if seeking an effective world-arrangement 
when peace finally comes, and even long prior to that, fix our thoughts 
upon those deeper problems which concern the mainsprings of all 
human action? Not, indeed, until both individual men and govern- 
ments of all political complexions determine to align themselves with 
the principles of eternal justice and a recognition of the undeniable 
fellowship of mankind can any lasting basis of settlement be reached. 

Dr. Hill’s book is worthy the attention of all readers who would 
clearly grasp present-day world problems. It is an admirable intro- 
duction to a subject that must commend itself to every intelligent man. 


Gorpon E. SHERMAN. 


The Monroe Doctrine: An Interpretation. By Albert Bushnell Hart. 
Boston: Little, Brown and Company. 1916. pp. xiv, 445, 
including map, bibliography, and index. 


A library of no small proportions and no mean quality could easily 
be assembled from the writings — books, monographs, pamphlets, 
not to mention articles in the periodical and daily press — by authors 
of various nationalities, countries and races, representing North and 
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South Americas, Europe, and Asia, about this most important funda- 
mental doctrine of American foreign policy and diplomacy. The 
subject is perennial, and the flood of literature that flows around it is 
so constant that no especial apology is needed for only one more volume, 
particularly when its laudable purpose is to throw light into the dark- 
ness of alien interpretations and to bring order into the chaos and 
confusion of mind that unreasonably, but not inexplicably, seem to 
master especially the European and Asiatic whenever he speaks or 
writes about this subject. Many of these foreign, and some domestic, 
speakers whom it has been the reviewer’s lot to hear, profess a child- 
like ignorance of what the doctrine really is, liberally asserting this 
both for themselves and for the rest of humanity, including the Ameri- 
cans. Their purpose is not far to seek; namely, disparagement, and 
even in some instances ridicule, of the Monroe Doctrine and in fact of 
our whole policy toward Latin-America and the Caribbean and 
towards such parts of North America as we compliment with any 
conscious policy. 

We have here an unquestionably valuable book from a well-known 
teacher, editor, and author of historical and political works many and 
good. He is a welcome commentator on the “‘ Doctrine,” and he speaks 
from a wealth of experience in the study of American history and 
government that not only makes interesting and profitable reading, 
but such as commands respect by an apparent weight of authority 
that impresses the reader. It will be questioned by many of these, 
however, after they have read the work in its entirety, whether many 
of the observations and views expressed by the author himself are 
in any true sense authoritative as distinguished from mere personal 
opinion. The main thesis of the book, if not in fact both its major 
premise and conclusion, is that the Monroe Doctrine as such does not 
exist; that the doctrine called by that name was in reality chiefly the 
John Quincy Adams doctrine, and that even this was short-lived and 
merely temporary in effect on our real policies; that the various doctrines 
labeled with the name “ Monroe,” including those which subsist up to 
the present time, have practically as little to do with “Jimmy” Monroe 
and his name as with ‘‘Chimmie Fadden.” 

In Part I of the volume the author admits that a doctrine in our 
policy toward Latin-America existed and was officially stated, whether 
it is entitled to the name of one man or another, or more than one. 
In Parts II and III he discusses the growth of American relations and 
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the framing of “new forms of doctrine to correspond with them” by 
“Presidents, Secretaries of State and other statesmen,’’ and whether 
appropriately or not, as the individual reader may decide, he calls 
these forms of doctrine by the names of the individuals who put them 
forth in their writings or speeches rather than in official acts of govern- 
ment, whether these individuals were persons charged by law and 
practice with formulating our foreign policy, or were mere senators or 
former senators or, in fact, it would seem, the American public in gen- 
eral. While it would be captious to object to the catch-phrase “ para- 
mount interest,’”’ employed by Secretary Evarts in his report of March 
8, 1880 (p. 170,) as fairly descriptive of one of the fundamental prem- 
ises in the mind of the Secretary concerned, the author’s view and 
adoption of these words as coextensive with a new doctrine supplanting 
the principles of the Monroe Doctrine entirely will not be readily ac- 
cepted. This new doctrine Professor Hart says, should properly be 
salled, the “‘American Doctrine” 
applied from 1869 to 1884, and then ran on through what he calls the 
“Olney Doctrine”’ (1895), the ‘‘Cleveland Doctrine”’ (1895), the ‘‘ Lodge 
Doctrine” (1895), and presumably on through the “ Roosevelt Doctrine” 
(1901), the “‘Taft Doctrine” (1909), the ‘Root Doctrine,” ascribed to 
Mr. Root when he was no longer in office, and culled from the remarks 
of this private citizen in an address given before the American Society 
of International Law, April 14, 1914. In these Mr. Root clearly 
showed “his unwillingness to admit the alteration of circumstances 
since 1823,” Professor Hart admits. Further Mr. Root most ably 
defended a thesis the exact contrary of that here attempted to be 
established by Professor Hart, who denies the permanence of the 
principles of the Monroe Doctrine by means of, and together with, 
apparent extensions recognized by most of the Presidents and Secre- 
taries of State since Monroe and Adams. The author would even 
carry his new and so-called American Doctrine through the ‘‘ Wilson 
Doctrine” of 1913 to 1915. All of this suggests an exaggerated and 
fantastic imagination whose flights probably cannot be followed by the 
credulous vision of the average reader, such as “journalists, writers, 
and public men,” who, the author admits, “have generally found it 
more convenient to keep on using the old term ‘Monroe Doctrine’ 
because,” he says, “it was hazy and because it seemed to make earlier 
generalizations responsible for the purpose and motives of the present 
time.”” (p. 162.) Whatever the correct name may be for the doctrine 
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of the present, whether it be that of President Wilson’s firm adherence 
to the principles and name of the Monroe Doctrine, even though it may 
be eventually broadened into a policy accepted by and applied to the 
world, or whether it be Secretary Lansing’s doctrine of “special interest,” 
as expressed in his Lansing-Ishii agreement, Professor Hart, in his 
Search for the Doctrine of the Future, has discovered the name and 
‘Doctrine of Permanent Interest” which advises the world that our 
policy is not temporary, transient, nor radically changeable, after it 
has been adopted, but that it is here for all time as respects Latin- 
America and the Caribbean regions and perhaps certain Pacific and 
Asiatic territories. (pp. 349-403.) Many things in the book, and 
especially Part IV (“Present-day Doctrines’), in which he discusses 
not only the “ Latin-American,” the ‘“ Drago,” and “‘Calvo”’ doctrines, 
but also the ‘German Doctrine” and “ Pacific and Asiatic Doctrines,” 
and a portion of Part V (“Present World Conditions”), which contains 
a chapter on the “Doctrine of American Protectorates’” in which 
Professor Hart speaks of the “protectorates”’ of Cuba, Panama, Santo 
Domingo, Nicaragua, and our attitude toward Mexico in the same di- 
rection, as if the United States’ “Fixed Policy of Protectorates’’ was 
as definite in intent and as decided in quality as the relations of England 
to Egypt or of France to Morocco — these phrases of the author’s 
own coinage, let me repeat, and other of his statements seem to indi- 
cate clearly that what the author has in mind oftentimes when he 
speaks of the Monroe Doctrine is the entire sum total of the foreign 
policy of the United States outside of specifically British and Continen- 
tal relations of Europe with us respecting their own local and African 
affairs. He seems to forget that the Monroe Doctrine, important as 
it is, is but a part even of our relations with Latin-America. 

In only one, but a serious, respect the work bears a remote but 
definite resemblance to such unscholarly, not to say unhistorical and 
ridiculous, productions as The Monroe Doctrine: An Obsolete Shibboleth, 
and portions of Pan-Americanism, and The Challenge of the Future, the 
example and deductions of whose authors, it is safe to say, Professor 
Hart would be the last consciously to approve or imitate. But appar- 
ently, scholarly and patriotic as he is, and advocating a strong Ameri- 
can policy in reality, he has allowed himself loosely to ramble into a 
forest of verbiage and imaginings where, pottering more or less with 
descriptive titles and names for a policy and its various phases and 
expansions as if they were different things and realities in themselves, 
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he has permitted himself to lose all sense of the historical development 
of the foreign policy of the United States in general, and of that partic- 
ular part of it that has had a clearly marked and discernible growth 
at the hands of American executives from Washington to Wilson, 
with the aid of their Secretaries of State, and perhaps of some others, 
and one which has retained with almost all of them, and probably will 
continue to retain it, the designation ‘“‘ Monroe Doctrine.” Unwittingly, 


unlike the authors of the books just mentioned, he has in this way, 
and explicitly in his preface, done as much to discredit the Monroe 
Doctrine and a safe American policy with respect to a part of our 
Latin-American and Caribbean affairs as any recent author, American 
or otherwise. The net result of the work, so far as it is a critique, is 
destructive, not constructive, in respect to an important and vital 
part of American foreign policy, and in actual use of the book with 
both graduate and undergraduate students the reviewer has found this 
to be the invariable effect upon their minds. It has lowered, without 
historical justification, the respect of such students for the political 
and diplomatic ideals of the United States and for the statesmen who 
had a part in forming them. This is certainly not the intention of the 
author, who is a seeker after truth, but it is the effect of his comments 
and not of the copious quotations with which the book is filled. It 
is regrettable that the uninformed and untutored reader or student 
should meet in the first two paragraphs of the preface to the book the 
statements that “the Monroe Doctrine itself is tinged with misap- 


prehensions and abounds in contradictions ” and “Its meaning and its 
immediate cogency are still uncertain and disputed.” Assertions of 
dogmas are not their proof, and as to the two matters quoted, as well 
as to many similar statements, the book offers, not the demonstration 
of proofs, but the assertion of the author’s opinion, which a foreign 
reader or an uninstructed student might confuse with “evidence.” 
The chief merit of the volume lies in the liberal employment of 
a method that has been previously used by other authors in this field, 
the quotation of the words of those whom he considered to have best 
outlined, or influentially or officially stated, the Monroe or an American 
doctrine. Had there been added to this a succinct statement of all 
the principles established by the actual cases in which the executive 
wing of the government has applied and defined the Monroe Doctrine, 
a much clearer conception of the basic and additional principles which 
make up the present Monroe Doctrine would have been given both to 
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the author and his readers. The student, and even the general reader, 
would have been glad if a citation had been made, either in a footnote 
or in the text, to the actual source (including edition, if more than 
one exists) from which the author took each quotation of any length 
or importance, that he might, if he desired, consult it for further infor- 
mation or to have the context clearly in mind when considering the 
writer’s view or the author’s deductions from that view as quoted. 
In a work of this kind, designed mainly for students, this ordinary good 
practice of the historian is greatly missed, for in only a few cases is 
it clearly and definitely stated in the text where one may look for the 
source of the excerpt. With such omissions as are noted supplied, 
the book might lay just claim to being a comprehensive, or indeed 
the most comprehensive, work on the subject by an American. 

The volume has seven parts or divisions covering The Original 
Monroe Doctrine, 1775-1826; Variations of the Monroe Doctrine, 
1827-1869 (including such chapter headings as, The United States out 
of her Sphere, 1845-1853; Doctrine of American Supremacy, 1853-1861; 
How to get on without Monroe, 1861-1869); The American Doctrine, 
1869-1915; Present-day Doctrines; Present World Conditions; Doc- 
trine of Permanent Interest; and a bibliography called Materials on 
the Monroe Doctrine. 

It is well indexed and well printed, and is written in a fresh and 
vigorous style, partaking in an unusual degree of the frank and attractive 
personality of its author, which wins and fastens the interest of the 
reader whether he can indorse the opinions stated or not. The book 
is, and will continue to be, useful in colleges and universities in the 
hands of informed and intelligent teachers, who may add such cor- 
rectives as they may severally regard necessary. 

The criticism of Cleveland and Olney (pp. 202-204) somewhat ex- 
pands the position taken by Professor Hart on page 302 of his National 
Ideals and in his article on the “Monroe Doctrine in its Territorial 
Extent” (published in 1906 in volume 32, No. 39, of the Proceedings 
of the United States Naval Institute), and it will impress the average 
reader as an unmerited one, particularly when the motives ascribed 
to Secretary Olney on pages 204 and 205 of the book are in direct con- 
tradiction to each other. President Cleveland, regardless of his own 
most positive statements to that effect in his Venezuela Controversy and 
Presidential Problems, is given no credit for an honest attempt to pre- 
vent a big state from doing apparent injustice to a small one, even 
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if the United States had practically to threaten war to secure a fair 
arbitration of the claims of the small state. The treatment of the 
Panama Congress of the time of Adams and Clay (pp. 93-98) is much 
less satisfactory than that in an earlier work of Professor Hart, The 
Formation of the Union (1910, p. 253), and that in a book by Professor 
Frederick J. Turner, Rise of the New West, edited by Professor Hart 
in his American Nation Series. It is also difficult to see why the 
doctrine of American expansion, so far as it has been applied in the 
Caribbean or elsewhere, is hostile and at variance with the doctrine of 
Monroe, or why the titles ‘permanent interest”? or ‘ American 
Doctrine”’ are not equally applicable to the Monroe Doctrine through- 
out its course, if it were ever conceived to stand for any interests of 
the United States and of Latin-America that were more than merely 
temporary and evanescent. President Wilson at least, in his memor- 
able address to the Senate, on January 22, 1917, seems to have no 
particular aversion to either the name or the principles of the Monroe 
Doctrine: ‘I am proposing,” he says, “as it were that the nations 
should with one accord adopt the doctrine of President Monroe as 
the doctrine of the world. ...I am proposing that all nations 
henceforth avoid entangling alliances which would draw them into 
competitions of power.”’ 
JAMES CurTIS BALLAGH. 


Leading Cases on International Law. By Lawrence B. Evans. Chicago: 
Callaghan & Co. 1917. pp. xix, 477. $3.50. 


This is a work of 477 pages, which the author dedicates ‘To My 
Friend, Robert Lansing.”” Mr. Evans took his A.B. at Michigan and 
his Ph.D. at Chicago University. He has served for some years as 
Professor of History at Tufts College and had already compiled and 
published Leading Cases on Constitutional Law. The present collection 
of cases was intended to be a brief one and in such form as to make it 
useful to students. Therefore ‘‘it is confined to decisions from British 
and American jurisdictions.”’ 

There are 102 cases included, 48 decided by British and 54 by 
American courts. Some of the cases are ‘“‘abbreviated”’ by the omis- 
sion of ‘‘unessential matter,’ but the facts are given and enough of 
“the opinion to show the line of reasoning by which the court reached 
its conclusion.” There are references to about 800 cases and to more 
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than 200 titles. The citations are largely to monographs upon special 
topics, but two works are habitually and throughout referred to, 
namely, Fauchille’s edition of Bonfils’ Manuel de Droit International 
Public, which is taken to represent the European continental view, 
and Professor John Bassett Moore’s Digest of International Law, which, 
I take it, is thought to exhibit the English and American view. The 
author also expresses his especial obligations to Prof. Hershey’s Essen- 
tials of International Public Law. 

The cases are arranged in thirteen groups or chapters dealing with 
allied themes. Many of the older decisions selected are different from 
those included in the well known and standard collection of cases in 
international law edited by the late Dr. Freeman Snow of Harvard 
and revised and greatly enlarged by Dr. James Brown Scott. Of 
course, many of recent date could not be included in the older 
volumes. 

The list of authorities cited, other than judicial decisions, covers 
six pages in the statement of contents, and the extended reference to 
legal periodicals and monographs seems a valuable and somewhat 
novel feature in this collection. 

Among the more modern passages cited which have especial interest 
this, from the Higher Prize Court of Japan (see p. 14), enforces a view 
sometimes overlooked by students: 

The rules of capture at sea resolved upon by the Institute of International 
Law at Turin ... are nothing more than the desire of scholars, open to further 
discussion by the Powers. Under international law they have no authority. ... 
As to the advocates’ vague argument for governing the solid business of the day 
by the principles of universal benevolence, it is inadmissible. It ignores the fact 
that war is indispensable in the present state of international intercourse. 


Another modern case given in part is Mortensen v. Peters, 14 Scots 
Law Times, R., 7, a decision by the High Court of Justiciary of Scot- 
land, rendered in 1906. This reviewer has called attention in print to 
the fact that the Ambassador of Great Britain (Lord Bryce) intimated 
in writing that the British Government had not adhered to the doctrine 
of that case, though perhaps this may not impair its authority as to 
the special point to which it is here cited, namely the relations of inter- 
national law to municipal law. 

The new work cannot well replace the more extended collection 
of Dr. James Brown Scott (founded on that of Dr. Snow) covering nearly 
1000 pages, especially if the older compilation is brought to date, as 
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is purposed, by a new edition. Dr. Evans’ volume, however, has a 
distinct advantage in its condensation, its modernity, and its extended 
reference to authoritative periodical monographs, often so difficult to 
discover and yet so illuminating and convincing when found. In these 
points the new work must prove of especial convenience and value. 


CHARLES NOBLE GREGORY. 


International Conventions and Third States. By Ronald F. Roxburgh. 
London and New York: Longmans, Green & Co. 1917. pp. 
xvi, 119. $2.50. 

This is one of the ‘Contributions to International Law and Diplo- 
macy,” edited by Professor Oppenheim. The author is an English 
barrister, and was recently a Whewell international law scholar at 
Cambridge. His general conclusions postulate two leading principles. 
One is the existence of a ‘‘Family of Nations,” which family, as to 
certain relations, is to be regarded as a unit. The other is that “the 
express or tacit consent of all states of importance is essential to per- 
manent neutralization” (p. 71). 

He refers the proof of any rule, claimed to be of force in international 
law, solely to the consent of the members of this family (p. 73). If 
some of them make a treaty which introduces, as to some particular 
matter, a new rule affecting states not signatory Powers, one or more 
of those states may, with the consent of those who are the signers, come 
in to share its benefits or obligations, but in the absence of such a con- 
sensual act the treaty can only become a rule of international law by 
long and unanimous recognition of it, as such, by the general Family 
of Nations. Such unanimity he would not require to be absolutely 
complete. Small Powers must expect to submit to rules which greater 
ones generally accept. International law grows by custom and long 
practice; and, independently of contract, is their proper and authori- 
tative product (p. 74). A usage of nations the author regards as not 
less than a custom, necessarily implying that the nations concerned 
act under the conviction that it is legally necessary to act in that partic- 
ular way (pp. 76, 77,91). In other words, they must realize that their 
practice recognizes a certain rule as in fact law already, which their 
recognition confirms and makes one de jure. 

But who is to say if a custom of nations exists? Municipal law has 
its rules of evidence and definitions as to claims of a custom between 
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men. International law has no such aid, and no such fetters. It 
preserves its elasticity at the cost of precision (p. 79). 

Mr. Roxburgh draws a distinction between international law and 
universal international law. The latter is the natural and almost 
necessary result of the former, but it is not identical with it. The 
Declaration of Paris may now fairly be deemed a part of international 
law, but the refusal to accede to it for so many years by the United 
States and Spain made it something less than universal. Spain’s final 
adhesion has hastened the end, and it is not probable that the United 
States will much longer isolate herself from the civilized world in 
claiming the right to reintroduce privateering (pp. 92-94). The situ- 
ation would have been the same had the sole nonassenting Power 
been, not the United States, but the weakest of independent nations 
(p. 103). 

Westlake’s theory of “Imperfect Rights” Mr. Roxburgh rejects 
(p. 99). A right, conditioned or unconditioned, must, as to a stranger 
to a contract (within the limits of the condition if any), be absolute, 
or it is nothing. 

The author would put in a class by themselves, as “International 
Settlements,”’ treaties between the leading Powers, intended to be of 
binding force upon or in favor of the whole “ International Community.” 
If the nonsignatory Powers abide by such a treaty, and come to believe 
that it is so binding on them by international law, then it is so binding 
upon them and is international law (p. 82). The cause of its being such 
is the effect of considering it such; though this may have no better 
foundation than a mistake of what constitutes a legal obligation. Here 
again the notion of the unity of the Family of Nations is invoked to 
support the doctrine for which the author contends (p. 84). 

International rivers form a natural subject for its application. 
“The widespread conviction that today free navigation is postulated 
by an universal international rule is strong evidence that where free 
navigation is already enjoyed, it is enjoyed of right apart from treaty” 
(p. 88). 

International servitudes are briefly discussed, and their character 
as, if anything, being rights in rem, sharply distinguished from rights 
by contract, though these be real rights (p. 106). International leases 
the author regards, when either party subsequently is at war with a 
third state, as amounting, for the purposes of the war, to a transfer 
of sovereignty to the lessee (p. 110). 
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The book is clearly thought out and well arranged. There is little 
of repetition, and the author confines himself closely to his immediate 
subject. He has, however, some favorite turns of expression which he 
makes pets of. Anson, in his Law of Contracts, quotes from the year 
books the phrase that ‘‘ the devil himself knows not the thought of men.” 
The quaintness of this statement makes the author repeat it twice, 
with a solemn reference each time to his authority for it (pp. 48, 79). 
So he reiterates half a dozen times the maxim of modernized Roman 
law, Pacta tertiis nec nocent nec prosunt, but makes no reference to the 
more definite statement of the nec nocent rule in the Digest, II, 14; 


de pactis, 1, 27. § 4. 
SmmEON E. BALpwWIN. 


War in Disguise; or the Frauds of the Neutral Flags. By James Stephen. 
1805. Reprinted from the third edition. Edited by Sir Francis 
Piggott, with an introduction by John Leyland. London: Uni- 
versity of London Press. 1917. pp. xxxiv, 215. 6s. net. 


It does not often happen that a book of permanent value, written 
by one of the prominent lawyers of the day and which passes through 
three editions at home and two editions abroad within five months of 
publication, is so completely lost sight of by succeeding generations 
as has been the case with James Stephen’s War in Disguise. When 
Sir Francis Piggott undertook the present publication of it, so rare had 
copies of the third English edition become that it was impossible to 
obtain one for the use of the printer, and it was necessary to photo- 
graph the copy in the British Museum. 

The interest of the present generation in the personal history of 
James Stephen is enhanced by the fact that he is the ancestor of Edward 
and Albert Venn Dicey and of Sir James Fitzjames Stephen, and the 
brother-in-law of Wilberforce, in whose agitation against the slave 
trade he bore an active part. His interest in that subject had been 
aroused by his experience as a practitioner at the Bar of the West 
Indies, where he also had opportunity to witness the use made of neu- 
tral flags as a means of covering contraband trade. When he took 
up his residence in London as a practitioner before the Prize Court, 
he could speak of the Rule of 1756 and of the doctrine of continuous 
voyage with a full knowledge of the commercial transactions which 
brought that rule and doctrine into existence. He was largely re- 
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sponsible for the Orders in Council of 1807, and the pamphlet now 
reprinted, which issued from the press on the day that Trafalgar was 
fought, was a defense of the principles upon which the policy of the 
British Government toward neutral trade with the enemy was based. 
The influence of the work upon English thought and policy was thus 
stated by Lord Brougham: “It is impossible to speak too highly of 
this work, or to deny its signal success in making the nation for a time 
thoroughly believe in the justice and efficacy of his Order in Council.” 

In his thoughtful introduction to the present edition, Sir Francis 
Piggott points out that one of the great merits of Stephen’s pamphlet 
was his clear exposition of the principle upon which belligerent inter- 
ference with neutral trade, whether by blockading the enemy or by the 
capturing of contraband, is based. There is no particular magic in 
the term “blockade,” or even “effective blockade,” or in the term 
“contraband.” These are simply two examples of the principle that 
a belligerent is justified in preventing a neutral from rendering any 
assistance to his enemy. If the neutral devises means of assisting the 
enemy which are not covered by the long-established rules of blockade 
and contraband, it must be expected that the belligerent will prove 
equally inventive in devising means to counteract such assistance. 
The present war has furnished many examples of this. 

Since the beginning of the present war there have been many ill- 
founded statements as to the new situations which have arisen, and 
which will necessitate the re-formulation of the rules of international 
law. An examination, however, of the principles involved will show 
that the difference between the legal questions arising in the present 
war and those in previous wars are more superficial than real. The 
prize decisions made during the past three years by Sir Samuel Evans 
and by the Judicial Committee of the Privy Council follow very closely 
the lines laid down by Lord Stowell, and a reader of Stephen’s pam- 
phliet might easily believe that his statements with regard to the com- 
mercial policy of the enemy and the attitude of the United States as 
a neutral applied to the first years of the present conflict. 

Sir Francis Piggott has rendered an excellent service by the republi- 
cation of this pamphlet, which he has made easy to use by his notes 
and by his excellent introduction. The short study contributed by 
John Leyland entitled “1805” helps to visualize the situation in which 
the pamphlet was written. 

LAWRENCE B. Evans. 
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Die Vélkerrechtliche Stellung des Papstes und die Friedenskonferenzen. 
By Dr. Joseph Miiller. N.Y.: Benziger Bros. 1916. pp. xvi, 235. 


As a result of considerable experience, we have learned to be some- 
what wary of German books on historical, political, or religious subjects 
which profess to be written in an objektive or impartial spirit and with 
an eye single to wissentshaftliche interests. 

The book under review is no exception to this rather general rule. 
Like most German works of this sort, it purports to be an impartial, 
scientific study and is furnished with all the familiar paraphernalia 
of German erudition in the way of footnotes, bibliography, and an 
appendix containing much documentary material (very useful, if not 
too carefully selected for the author’s purpose). 

Die Véikerrechtliche Stellung des Papstes is really a plea (an argument 
if one wished to dignify it by that name) in favor of the restoration 
of temporal power to the Pope and of the participation (or rather 
leadership) of His Holiness in the establishment and maintenance 
of peace in a war-weary world. It seems that the temporal power is 
essential to the exercise of the Pope’s spiritual functions, being neces- 
sary in order that he may act independently of other princes, Powers, 
or potentates. 

A considerable section of the work is devoted to an account of the 
relations between the Vatican and the Quirinal, especially in connection 
with the events of 1870. But the most remarkable part of the book 
is perhaps that which exposes the reasons why the temporal power of 
the Pope should be restored and His Holiness called upon to mediate 
a peace between the warring nations. These are to be found mainly 
in his lack of partisanship, his moral authority throughout the world, 
and a policy of neutrality in the midst of Teutonic horrors and excesses 
which is hard to reconcile with the high moral aims claimed for him. 
Then, too, was he not complimented in the German Reichstag for 
securing an exchange of prisoners; was the Papal delegate not well 
received in Tokyo; did His Holiness not promise to restore to the 
Belgians the library destroyed at Louvain; has not even the Moham- 
medan press praised him; have not Latin-American States on occasion 
chosen him as arbitrator of their disputes; and did not the Austro- 
Hungarian Ambassador declare in 1877 that his government was dis- 
satisfied with the Law of Guarantees of 1870? 

Surely such evidences of popularity and esteem should not pass 
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unrewarded. Have not the misguided Socialists and the wicked Free 
Masons failed in their misdirected efforts to establish international 
peace? Why not try Pope Benedict? 

Amos 8S. HERSHEY. 


L’Italia e l Austria in Guerra. By Professor Enrico Catellani. Fir- 
enze: G. Barbéra. 1917. pp. 136. Lire, 2.50. 


Professor Catellani’s pamphlet was published, so the author states 
in the preface, to combat the common impression that in their methods 
of waging war the Austrians are less barbarous than their allies. It 
differs from most of the many recent pamphlets on “atrocities”’ in 
that scholarly and conservative reasoning is combined with simple 
and popular style. The clarity of thought, the simplicity of gram- 
matical construction, and the absence of the labored style often found 
in Italian legal discussions makes this pamphlet easy reading even for 
those who read ordinary Italian only with difficulty. 

The principal topics taken up by Professor Catellani are Italy’s 
justification for the declaration of war upon Austria, methods and 
instrumentalities for waging war, the treatment of prisoners and 
wounded, the government of occupied territory, and reprisals. There 
is practically no discussion of legal principles, the author confining 
his work to the relation of breaches of unquestioned laws and customs 
of war and of the conventions of The Hague. Many of the acts re- 
lated would have caused mental shock to readers four years ago; at 
the present time they would not arouse particular interest, since they 
are not in kind different from those related of the Germans time and 
again in our newspapers and periodicals. The evidence is merely 
cumulative. There is the same use of gas, the same use of expanding 
and explosive bullets, the same unnecessary bombardment of hospitals 
and undefended cities, the same destruction of merchant ships by 
submarines without warning, the same use of noncombatants as shields 
against attack, the same simulated surrender, the same ill treatment of 
wounded, the same refusal of quarter, the same levies and requisitions 
upon territory temporarily occupied, and the same sack and pillage. 
The author further complains of the needless killing of the wounded 
and the killing of unarmed prisoners after the acceptance of their sur- 
render and the close of the combat. 

Professor Catellani’s pamphlet is now particularly timely in view of 
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the declaration of war by the United States upon Austria and in view 
of the invasion of Italian territory by the armies of the Central Powers. 


NELSON GAMMANS. 


The Immediate Causes of the Great War. By Oliver Perry Chitwood. 
New York: Thomas Y. Crowell Co. 1917. pp. xii, 196. $1.35 
net. 

Though the literature concerning the causes of the Great War is, 
as is generally understood, rather overabundant, so much so that when 
one picks up a new volume on this subject, one does it with a certain 
sense of doubt and a small amount at least of suspicion, doubt as to 
its adding anything new and suspicion as to its bias, yet there is un- 
doubtedly a place for such a brief summary as Professor Chitwood 
suggests for the sake of the college student who has not the time to 
devote to the study of the more extended statements. It is to meet 
this need that this book strives to be different from its predecessors, 
and it is by no means unsuccessful in the réle of a well-condensed 
manual of the immediate causes of the war. 

It rests entirely for its principal story upon the official documents 
from the governments involved in the war; it is, in fact, as the publisher 
characterizes it, ‘‘a digest of the published correspondence of the 
Powers.”’ Only the first chapter, “‘Some Indirect Causes,” in which 
Mr. Chitwood summarily reviews the last forty years of diplomacy, 
is based upon secondary material, mainly the larger works on this same 
topic and those on recent European history. Selections must neces- 
sarily be made when a writer uses such a great mass of documents, 
and this selecting has apparently been done in a spirit of fairness con- 
sistent with the high standard of historical accuracy shown throughout, 
and the emphasis placed upon facts, and facts only, without partisan 
interpretations. 

There are three chapters on the Serbian phase, followed by two 
on the Efforts to Prevent War and on Efforts to Isolate the War, which 
with the one following on the Broadening of the War Area to include 
Russia are quite successful, on the whole, in giving the essential facts 
clearly. Equally so are those on Great Britain’s Entry into the War, 
on Belgian Neutrality and, in general, those on Turkey and Japan, 
on Italy and on the Lesser Belligerents (Bulgaria, Portugal, Roumania). 
The United States is not mentioned. 
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Mr. Chitwood is less happy in his conclusions. The reviewer is in- 
clined to take exception to the idea that this war began in a game 
of bluff; the evidence, even as presented by Mr. Chitwood, does not 
bear out this conclusion. Instead, it is quite possible to believe 
that this much, at least, was the deliberate purpose of Germany; the 
move to reduce Serbia from the ranks of independent states and to 
make the Teutonic Empire of the Near East approach reality. The 
incapacity shown by the diplomats may not have been stupidity at 
all, but a lack of knowledge by one side of the plans being matured 
by the other. The representatives of France, Russia, and England 
were quite in the dark as to the Austro-German purposes and were 
artfully kept so. 

It is not safe to emphasize overmuch the official expression of what 
may be only one side — perhaps the better side, perhaps not, — of 
a nation’s mind. We may strive also to divide the diseases of the 
European body-politie into chronic and acute, but should we discuss 
too exclusively the acute alone, we may not give due attention to the 
chronic ailments suddenly coming to a head. <A book, therefore, upon 
the immediate causes of the World War may easily dwarf unduly the 
great underlying causes which reached a focus in 1914. This effect, 
Professor Chitwood’s first chapter does not sufficiently counteract. 
The index is small, yet serviceable, but maps are conspicuously lacking. 

A. I. A. 


The Deportation of Women and Girls from Lille. New York: George 
H. Doran & Company. 1917. pp. 81. 

This is a collection of documents in English translation relating 
to the deportation of women and girls from Lille, Roubaix, and Tour- 
coing, by the Germans during the spring of 1916. The collection em- 
braces the note of protest addressed by M. Briand to the Powers on 
July 25, 1916, together with various documents, French and German, 
including notices and placards posted by the German military authori- 
ties, protests of the mayor and bishop of Lille, letters written by some 
of the victims, and a large number of depositions made before local 
magistrates. It contains the evidence of a cruel and brutal measure 
without precedent in modern civilized warfare: the sudden arrest and 
tearing away from their homes of some 25,000 inhabitants of an invaded 
district, young girls, women, and men up to the age of fifty-five years, 
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without regard to their social position; and the carrying of them away 
to distant parts unknown to their families for compulsory labor under 
military supervision and at such tasks and at such wages as their captors 
saw fit to prescribe. 

The account of the procedure of arrest and deportation reads very 
much like the description of a slave raid on the Gold Coast in the 
seventeenth century. Families were broken up: young girls were 
huddled into dirty cars with men of debased characters; in the regions 
to which they were taken women were compelled to do laundry work 
for German soldiers and to act as body servants for German officers; 
men were forced to take part in military operations against their own 
troops, and men and women alike were forcibly employed as screens 
to shield German columns from attack by French troops. The excuse 
alleged by the German authorities was the benevolent desire to find 
employment for the population of the three cities mentioned, but the 
real reason was to find laborers to harvest the crops in northern France 
for the feeding of the occupying armies. One may search in vain the 
Hague Conventions for a syllable of authority to justify the wholesale 
kidnapping, deportation, and enslavement of the peaceful civilians of 
an occupied district. As stated above, such a measure is without 
precedent in modern wars and no respectable authority can or ever will 
be found to defend it. The voice of the civilized world was raised in 
protest, but it made no impression on the gallant knights of German 
Kultur, and a few months later they proceeded to carry out on a much 
larger scale the same brutal policy in Belgium. 

J. W. GARNER. 


Recueil de Rapports sur les différents points du Programme-Minimum 
de V’Organisation centrale pour une Paix durable. Vol. III. The 
Hague: Martinus Nijhoff. 1917. pp. 383. 

This third volume of reports partakes of the international character 
of its predecessors. Its ten essays are written, in French, German, 
or English, by two Swedes, two Austrians, two Hollanders, one Swiss, 
and three Americans. 

The problem of nationality is discussed by Dr. Karl Hildebrand, 
of Sweden, and Dr. Rudolf Laun, of Austria, both of whom reject as 


1 Cf. this JouRNAL, Vol. XI, No. 1 (January, 1917), for a notice of Volumes I 
and II. 
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Utopian the plan of making states coterminous with nationalities, 
but admit that there should be within each state civil equality, religious 
liberty, and the free use of native languages, — at least in so far as the 
private, as opposed to the public and especially the official, use of language 
is concerned. Dr. Hildebrand believes that each question of nation- 
ality should be studied and answered separately, in accordance with 
actual facts, and that these questions can best be answered by each 
nation after the war, and not in the treaty of peace. Dr. Laun refers 
to the eight nationalities which contribute to the population of Austria, 
no one of them being in the majority, and argues that as Austria is 
“the cradle of protection to national minorities” (die Wiege des nationalen 
Minoritdtenschutzes) it should become the model of “the law of nation- 
alities’’ (Nationalitdtenrecht). 

Dr. Van Houten, of Holland, writing on the development of the 
Hague Conference as ‘‘The Way Out,” outlines and advocates a “‘Coun- 
cil of States for International Affairs” to represent the Conference when 
not in session, and to act as a council for conciliating disputes and for 
administering such tasks as those connected with the freedom of the 
sea, a sea-police, contraband, ete. 

Dr. Lammasch, of Austria, contributes a careful critique of the 
Dutch committee’s plan of an international organization for the pacific 
settlement of disputes. In the course of this, he supports the develop- 
ment of a genuine international court and commissions of inquiry 
and conciliation, but rejects (as does the Dutch committee also) the 
economic boycott and military force as sanctions of international 
institutions. 

Writing under the caption of “An International Police,’ Baron 
Palmstierna, of Sweden, rejects the economic boycott as an insufficient 
sanction of international law and also a genuine international police 
force as impracticable, at the same time rather doubtfully advocating 
the pooling of all national armaments for this purpose. 

Our own Mr. Taft advocates without any doubt or hesitation the 
use of both the economic boycott and an alliance of national armaments 
for the preservation of the peace, and answers in familiar form a half- 
dozen objections to such a sanction. 

A reduction and limitation of armaments on land and sea, at the 
end of this war, is demanded by Hon. W. H. de Beaufort, of Holland, 
who regards this step as necessarily pari passu with the development 
of a satisfactory court of arbitration. Dr. Broda, of Switzerland, 
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coincides with this opinion, and discusses in much more detail than is 
usual some concrete plans for the limitation of land, water, and aérial 
armaments. 

Mrs. Fannie Fern Andrews, of Boston, sketches the history of the 
American attempt to secure the exemption of noncontraband private 
property from capture in warfare on the sea, and quotes a number of 
American publicists, most of whom are opposed at present to this 
“American” proposal. She also states some of the current problems 
associated with contraband, blockade, the conversion of merchant 
ships, enemy merchant ships, war zones, mines, and submarines. 

The last and the longest essay is contributed by Mr. Denys P. 
Myers, also of Boston, who writes on “The Control of Foreign Re- 
lations.” This is an instructive historical account of the development 
of democratic control over foreign relations in various states of the 
Old World and the New, and shows the real progress that has been 
achieved in the past, while enabling the reflective reader to realize how 
much needs to be accomplished along this line, as along so many others, 
before the world is truly safe for democracy. 

The volume as a whole, though by no means definitive, of course, 
on any of its topics, is well worth while, and the society under whose 
auspices it is published is to be congratulated on its persistent and 
intelligent efforts to internationalize the world’s public opinion on the 


most pressing international problems of our time. 
Wm. I. Hott. 
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